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Executive Summary

On July 14, 1999, in San Francisco, California, 115 judges, representing 36
jurisdictions, took part in the Roscoe Pound Institute’s Forum for State Court
Judges. The judges examined the current controversy over the discovery process in
litigation and its impact on the courts.

Two legal scholars presented papers addressing different facets of this controversy:

m Dean Robert Gilbert Johnston, of the John Marshall Law School in Chicago,
delivered a paper titled “Discovery: Facts and Myths.” He began by placing the
role of myths in context, both in the legal process as a whole and specifically
with regard to discovery. He also reminded readers of two important
qualifications to the “fact” and “myth” labels: that changing circumstances can
turn what had been merely a myth in the past into fact in the present, and that
the same body of data can sometimes be used to prove both the myth and the
apparently contradictory fact. Dean Johnston then discussed five myths that are
frequently invoked on behalf of changes to discovery rules and that, he argues,
should be viewed with suspicion if not debunked entirely: (1) “discovery use and
abuse are the cause of unnecessary cost and delay”; (2) “a short discovery period,
by itself, leads to faster case dispositions”; (3) “there are too many depositions,
and depositions take too long”; (4) “initial disclosure reduces costs, delays, and
other discovery”; and (5) “discovery will be more efficient and effective if
attorneys meet and confer about discovery issues.” He cited empirical research
that undercuts those claims. Finally, Dean Johnston urged continuing empirical
research in the area of discovery, and he appealed to those who have duties in
the development of rules of procedure to consult the existing empirical evidence
carefully before making changes in their court systems’ rules.

m Professor Paul D. Carrington, of Duke University Law School, presented a paper
titled “Recent Efforts to Change Discovery Rules: Do They Advance the Purposes
of Discovery?” He began by comparing discovery, as a unique American system,
with earlier code pleading and with the judge-managed systems of other
countries. He demonstrated that, although discovery is intended to support court
decisions rooted in facts and law, it also has enhanced the law-enforcement
powers and practices of courts and reduced reliance on administrative regulation.
That development has led to increased interest in the courts, and lobbying of
judicial institutions, by business organizations that would otherwise be facing
regulatory agencies. The result has been a conflation of substantive tort “reform”
issues and proposals with the process of procedural reform. Professor Carrington
compared recent proposals for changes in discovery to the original purposes of
discovery. He then considered “judicial case management,” which he views as a
costly, radical departure from legal tradition that has failed to reduce cost and
delay substantially, that has diverted courts from law enforcement and judges
from their central role of judging cases, and that has increased pressures on
judges to control many aspects of litigation that can and should be left to
lawyers. Addressing a proposal to restrict the scope of discovery to matters related
to the parties’ “claims and defenses,” he warned that it endangers the notice
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pleading regime and lends tacit approval to resistance to discovery. Finally,
Professor Carrington discussed other avenues of reform that he believes would
produce real benefits, and he commended them to state rules committees for
consideration.

Following the authors’ presentations, panels consisting of both judges and trial
attorneys scrutinized the papers. After commentaries from the panelists and responses
by the paper presenters, the judges divided into seven discussion groups to give their
own responses to the papers and to discuss a number of standardized questions under
a guarantee of confidentiality.

At the closing plenary session, the discussion group moderators reported that agreement
emerged from the dialogue within individual groups, along the following lines:

m There is no general discovery problem that is applicable to all cases and all
courts. There are, of course, discovery problems related to particular cases and
types of cases, to the personalities of lawyers and judges, and to particular issues.
However, such problems do not warrant broad changes to the present rules. They
can be addressed at present through, inter alia, tailoring discovery to the case and
using existing court powers over lawyers and causes. For example, attorneys who
intentionally conceal discovery materials already can be sanctioned, and courts
can exert leverage over discovery practice by setting a firm trial date and holding
to it.

m Discovery practice should be uniform across the entire federal system, but it is
neither necessary nor desirable that it be made uniform between the federal and
state systems, or among the states as a whole. Within individual states, tailoring
discovery approaches to the case is useful, but judges already have the power to

do so.

m Judicial management of discovery matters is necessary in some, but by no
means all, cases. Experienced lawyers handling average cases can manage most
discovery issues, but high-stakes, “big discovery” cases tend to require court
intervention. Trial court judges reported that they have often had to intervene in
discovery disputes, whereas the volume of discovery rulings that reached
appellate judges varied considerably. There were opinions both for and against
allowing appeals of discovery rulings by trial courts.

m On several specific discovery issues agreement emerged as follows:

1) Depositions may appropriately be limited in time or number, but they
should not be restricted with “one size fits all” rules. Initial (or early)
disclosure of facts may help move cases along faster and with less cost.

2) The utility of “meet and confer” rules varies greatly with the attorneys
involved.

3) There is no need to change the scope of discovery to a “claims and
defenses” standard.

4) Shifting costs to the losing party in discovery disputes can be effective,
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but judges must be wary lest they impose the sanction where a
reasonable disagreement, not misconduct, has caused the dispute.

m With some reservations, the judges were generally favorable to Professor
Carrington'’s suggestions for future discovery reforms (limiting the number of
depositions, reserving objections to deposition questions, reopening of
depositions, using videotaped depositions at trial, confidential production of
documents, and imposing greater restrictions on suppression of discovery
materials as a condition of settlement).

m Discovery per se is not a major contributor to cost and delay. The high cost of
discovery that is often noted usually results from the high stakes of the litigation.
When discovery is the biggest cost item in litigation, such cost is usually
attributable to the development of substantial information that permits informed
settlement decisions, thus eliminating trial and appeal costs.

m Overall, discovery has a positive effect on the administration of justice in the
United States.
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The Roscoe Pound Institute’s sixth Forum for State Court Judges was held in July
1999, in San Francisco, California. Like all of our past forums, it was both
enjoyable and thought-provoking. In the forum setting, judges, practicing attorneys,
and legal scholars were able to consider a number of recent controversies about
discovery that have led to numerous proposals to reform the Federal Rules of Civil
Procedure.

We recognize that the state courts have the principal role in the administration of
justice in the United States and that they carry by far the heaviest of our judicial
workloads. We try to support them in their work by offering our annual forums as a
venue where judges, academics, and practitioners can have a brief, pertinent dialogue
in a single day. These discussions sometimes lead to consensus, but even when they do
not, the exercise is bound to be fruitful. Our attendees always bring with them
different points of view, and we make additional efforts to include panelists with
outlooks that differ from those of most of the Pound Institute’s Fellows. That diversity
of viewpoints always emerges in our Forum Reports.

Our previous five Forums for State Court Judges were devoted to other cutting-edge
topics such as the impact on state courts of the Long Range Plan for the Federal
Courts, the impact of the budget crisis on judicial functions, the American Law
Institute’s Restatement on products liability, the scientific evidence controversy, and
judicial independence. We are proud of our forums and are gratified by the increasing
registrations we have experienced since their inception, as well as by the very positive
comments we have received from judges who have attended in the past.

The 1999 Forum'’s topic, Controversies Surrounding Discovery and Its Effect on the Courts, is
not a “federal” subject, despite its origin in proposals to amend the federal civil rules.
It is equally topical in all of the states. What happens in the federal courts today will
inevitably affect state courts in the future—for instance, through state rulemaking
activities inspired by changes in the Federal Rules—even if the states determine that
they are satisfied by their current rules. Nor is discovery a “trial court” topic. It affects
the justice that emerges from every court in the country, at every level.

The Pound Institute is indebted to many people for the success of the 1999 Forum for
State Court Judges:

m To Dean Robert Gilbert Johnston, of the John Marshall Law School, and to
Professor Paul D. Carrington, of Duke University Law School, who wrote the
papers that started our discussions.

m To our panelists, Gerson Smoger, Francis “Brother” Hare, Honorable Paul
Niemeyer, Honorable Gerald Elliott, Andy Scherffius, Kathryn Clarke, Lloyd
Milliken, and Honorable Shirley Strickland-Saffold. We were particularly pleased
to have Judge Niemeyer with us, as he was at that time the Chair of the Advisory
Committee on Civil Rules of the Judicial Conference of the United States, which
is responsible for developing rule change proposals.

m To the moderators of our small-group discussions for helping us to arrive at the
essence of the forum, which is what experienced state court judges think about
the issues we discussed.
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m We enjoyed greatly the lunchtime companionship of the late Judge Sam Ervin
III from the United States Court of Appeals for the Fourth Circuit, who, in the
space of a few minutes, reminded us how important it is to be able to laugh—
even to laugh at ourselves on occasion.

It goes without saying that we appreciated the attendance of the distinguished group
of judges who took time from their busy schedules so that we might all learn from one
another.

We hope you enjoy reviewing this Report of the Forum, and that you will find it useful
in your future consideration of discovery matters.

4 e oy it

Howard F. Twiggs Larry S. Stewart
President President

Roscoe Pound Institute Roscoe Pound Institute
1997-1999 1999-2001

Pmpm’s of the Roscoe Pound [nstitute



Introduction

BACKGROUND ON THE CONTROVERSY SURROUNDING
DISCOVERY AND ITS EFFECT ON THE COURTS

Five hundred years ago, the law was a game, the processes of which were
continually and openly employed by means of obscure technicalities,
serving no useful purpose.... Recently, with increasing frequency, the bar
and the courts have taken radical steps... to simplify and develop promptly,
and dispose of, finally and clearly, the real issues in the case.... It is clearly
the duty of the bar to cooperate wholeheartedly in developing all such new
procedures and in making them work practically.!

“ADEQUATE, EFFECTIVE, AND MEANINGFUL” ACCESS TO JUSTICE

Guaranteed access to justice for redress of legally cognizable harms has long been
recognized as one of the foundational principles of the legal system of the
United States. In the seminal case of Marbury v. Madison,> Chief Justice John
Marshall declared that “[t]he very essence of civil liberty certainly consists in the
right of every individual to claim the protection of

the laws, whenever he receives an injury. One of the

first duties of government is to afford that

protection.” The right to sue and defend

That guarantee is still recognized and enforced by in the courts not only
American courts. In a very recent case with

implications for discovery, the United States Court protects the ability to get into
of Appeals for the District of Columbia Circuit

affirmed that deprivation of the right of access to court, but also ensures that
the courts, by itself, is actionable:

such access be adequate,
“[T]he right to sue and defend in the courts,”

the Supreme Court long ago said, “is the eﬁ‘éctive, and meaningﬁll,
alternative of force. In an organized society it

is the right conservative of all other rights, and

lies at the foundation of orderly government.

It is one of the highest and most essential privileges of citizenship.” The right

not only protects the ability to get into court, but also ensures that such access

be “adequate, effective, and meaningful.”?

1. HeNry S. DRINKER, LEGAL ETHICS 83 (1953). See Forum paper of Professor Paul D. Carrington, fn.32.
2. 5US. (1 Cranch) 137, 163 (1803).

3. Harbury v. Deutch, 233 E.3d 596, 607 (D.C. Cir. 2000) (citations omitted). In Harbury, a widow
brought a Bivens action, claiming that U.S. government officials participated in the torture and
murder of her husband, a Guatemalan citizen, and that, for more than a year and a half after
his death, government officials systematically concealed information from her and misled her
about her husband’s fate. The district court dismissed her suit, but the court of appeals reversed
and remanded, holding, inter alia, that the widow had stated a claim for deprivation of her right
of access to the courts, and that National Security Council and State Department officials were
not entitled to qualified immunity from that claim.
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It is around these first principles that the American civil justice system has
developed—a system that purposefully facilitates access to the courts through notice
pleading, liberal discovery, an inviolate guarantee of trial by jury, and evidentiary
rules designed and predicated on the notion that evidence that can assist the fact
finder in making determinations will be admitted so that it may be scrutinized. The
discovery and evidence regimes that have evolved from the early American courts
are critical components of this system. Used properly, they contribute substantially
to fair trials and to the early settlement of actions that are amenable to resolution
without trial. Used improperly, they can contribute to profound, irreparable
injustice.

For parties who go to court to resolve disputes, the availability of discovery is critical.
Yet its proper use requires that lawyers recognize that they owe a public duty as
officers of the court to look beyond narrow client interests and to act responsibly to
assist the court in the fair resolution of litigation. Judges, of course, are required to
abide by even higher standards that require neutrality in the decision-making
process.

The proposals to alter the discovery process of the federal courts that were the
subject matter of the 1999 Roscoe Pound Institute’s Forum for State Court Judges
were part of a broad, national, long-term conversation about the discovery system
that includes a number of related issues: the conduct of current discovery practice;
the costs and benefits of the current discovery regime; discovery’s role in unearthing
evidence of hazards to public health, dangerous product defects, unfair business
practices, and personal and corporate irresponsibility and negligence; discovery as an
adjunct to or substitute for the types of government regulation of industry found in
many other western countries; pressures from industry in the United States and
throughout the world to change the American discovery system; and discovery’s
overall role in the pursuit of justice. The conversation has also included questions
about the federal courts’ rulemaking process and particularly the critical question of
whether that process was changing from a remote, disinterested expert analysis of
the needs of the federal courts and the litigants who are their “customers” to merely
another exercise in lobbying by partisan interests.

The conversation on discovery has yet to conclude, and it has reached fundamental
issues of access to justice in America’s courts. The Roscoe Pound Institute is gratified
that its 1999 Forum for State Court Judges could serve as a part of that continuing
conversation.

RULEMAKING FOR THE FEDERAL COURTS"

Some grasp of the governance of the federal courts and of the federal rulemaking
process is helpful to understand how the discovery amendments discussed at the
forum came to be proposed and how they moved toward adoption. It may also shed
light on similar proposals to amend state court rules and the arguments most likely
to be made in their support.

4.  The general information on federal rulemaking in this Introduction is adapted from the Federal
Judiciary’s Internet site visited Feb. 1, 2001<www.uscourts.gov>.
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The federal court system governs itself on the national level through the Judicial
Conference of the United States,” whose institutional predecessor was created by Congress
in 1922 to “serve as the principal policy making body concerned with the administration
of the United States Courts.” Through the Rules
Enabling Act,® Congress has authorized the Conference
to recommend amendments and additions to the rules
to promote “simplicity in procedure, fairness in

R : - o Congress has authorized
administration, the just determination of litigation, and

the elimination of unjustifiable expense and delay”— the Conference to
subject to the ultimate legislative right of the Congress
to reject, modify, or defer any of the rules the recommend amendments to

Conference recommends.

the rules to promote
The Conference operates through a network of

committees created to address and advise on a wide “ Simplicity in procedure}
range of subjects. The Conference’s rulemaking

responsibilities are coordinated by its Committee on fairness in administra tiOTl,
Rules of Practice and Procedure, commonly referred to . . .

as the “Standing Committee,” which in turn relies the just determination of

on five Advisory Committees on Appellate Rules,
Bankruptcy Rules, Civil Rules, Criminal Rules, and
Evidence Rules to assist it.* The Standing Committee
reviews and coordinates the recommendations of the
five. a.dvisory committees and recommends to the expense an d del ay. ”
Judicial Conference such proposed rules changes “as

may be necessary to maintain consistency and

otherwise promote the interests of justice.”’

litigation, and the

elimination of unjustifiable

The Conference describes its process of amending federal court rules as follows:

The pervasive and substantial impact of the rules on the practice of law in the
federal courts demands exacting and meticulous care in drafting rule changes.
The rulemaking process is time-consuming and involves a minimum of seven
stages of formal comment and review. From beginning to end, it usually takes two
to three years for a suggestion to be enacted as a rule.

The process, however, may be expedited when there is an urgent need to
amend the rules.

All interested individuals and organizations are provided an opportunity to

5. The Judicial Conference is composed of 27 federal judges: the Chief Justice of the United States
(who serves as the presiding officer); the chief judges of the 13 courts of appeal; the chief judge
of the Court of International Trade; and 12 district judges from the regional circuits, who are
chosen by the judges of their circuit to serve terms of three years. The Conference meets twice
yearly to consider policy issues affecting the federal courts, to make recommendations to
Congress on legislation affecting the judicial system, to review proposed amendments to the
federal rules of practice and procedure, and to consider administrative problems of the courts.

6. 28 U.S.C. §§ 2071-2077.
7. 28 US.C. § 2073(b).

8. 28 US.C. § 2073(a)(2). Both the Standing Committee and the Advisory Committees are
composed of federal judges, practicing lawyers, law professors, state chief justices, and
representatives of the Department of Justice. Each committee has as its Reporter a prominent
law professor, who is responsible for coordinating the committee’s agenda and drafting
appropriate amendments to the rules and explanatory committee notes.

9. 28 US.C.§2073(b).
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comment on proposed rules amendments and to recommend alternative
proposals. The comments received from this extensive and thorough public
examination are studied very carefully by the committees and generally improve
the amendments. The committees actively encourage the submission of
comments, both positive and negative, to ensure that proposed amendments
have been considered by a broad segment of the bench and bar."

Meetings of the rulemaking committees are open to the public. Records of the
committees, including minutes of committee meetings, suggestions and comments
submitted by the public, statements of witnesses, transcripts of public hearings, and
memoranda prepared by the Reporters, are public and are maintained by the
Standing Committee’s secretary.'

THE 1998 DISCOVERY PROPOSALS

The nature and process of federal court rulemaking, and the particular process for the
1998 amendments' that were discussed at the 1999 Pound forum, were subjects of
considerable discussion during the rulemaking debate. Many details of both the general
and particular processes are discussed in the papers and commentary set out in this
report. Accordingly, there is no need to describe them in detail in this introduction.

The key concepts behind the 1998 discovery proposals originated in the late 1970s; both
the American Bar Association’s Section of Litigation and the American College of Trial
Lawyers played roles in their promotion.” At the 1999 Pound forum, the design of the
Advisory Committee’s inquiry, the course of its study, and its debate on the suggestions
were reviewed in condensed form by forum speaker Honorable Paul V. Niemeyer, who
served as chair of the Advisory Committee during its consideration of the 1998 proposals."
He described the inquiry as beginning with the rhetorical question: Is there a problem with
the discovery system? The inquiry was then broken into several questions more amenable
to empirical research: What does discovery contribute to the civil justice system? What
are its costs and benefits? and, Is discovery too expensive for what it contributes?*

10. ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, THE FEDERAL RULES OF PRACTICE AND PROCEDURE:
A SUMMARY FOR BENCH AND BAR (1997). This pamphlet may be viewed at the Federal Judiciary’s
Internet site visited Feb. 1, 2001 <http://www.uscourts.gov/rules/proceduresum.htm.>.

11. The latest proposed amendments may be viewed on the Federal Judiciary’s Internet site visited
Feb. 1, 2001 <http://www.uscourts.gov>.

12. Hereinafter 1998 Proposals. The proposals were published for public comment in August 1998.
See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure and
Evidence, Request for Comment, August 1998.

13. “A scope revision was originally proposed by the ABA Section of Litigation more than 20 years
ago. It has been revived a number of times since then, most recently by the American College
of Trial Lawyers.” Proposed Amendments presented to Standing Committee, Summary of
Comments at 86 [hereinafter Proposed Amendments]. Those finalized proposals may be viewed
at <http://www.uscourts.gov/rules/archive/1999/propcivil.pdf> (visited Feb. 1, 2001). Cf. The
Discovery Rules Are Changing: What To Do Now?, 41, CiviL RiGHTS AND EEO NEws Aug. 16, 2000
(Lawyers’ Committee for Civil Rights Under Law), at 1: “The changes in the Federal Rules of
Civil Procedure that will go into effect on December 1, 2000, originated in the prodding of two
groups dominated by defense lawyers: the American Bar Association’s Section of Litigation and
the American College of Trial Lawyers.”

14. See pp. 33 to 37 of this Report.

15. “The Committee determined expressly not to review the question of discovery abuse, a matter that
had been the subject of repeated rules activity over the years.” Advisory Committee Report to
Standing Committee, May 11, 1999, at 3 [hereinafter Advisory Committee 1999 Report] (emphasis
in original). The report is viewable at <http://www.uscourts.gov/rules/archive/1999/repcivil.pdf >
(visited Feb. 1, 2001).

Pmpm’s of the Roscoe Pound [nstitute



Studies, Conferences, Hearings and Debate
To broaden the available empirical knowledge about discovery and to assist the
Advisory Committee with its inquiry, the committee commissioned two new studies:

m The Committee asked the RAND Institute for Civil Justice'® to conduct further
analyses of data it had previously compiled on the effects of the 1992 Civil Justice
Reform Act (CJRA),"” to see if additional light could be shed on discovery management.'

m The Committee also asked the Federal Judicial Center (FJC) to conduct a study of the
extent to which discovery was used in civil cases and what costs were associated with it."”

Another major component of the Advisory Committee’s study of the issue was a
conference held at Boston College Law School in 1997, to which the rulemakers
invited “a most distinguished group from the academic community, the bench, the
bar, and representatives from various bar associations.”* The conference included
panel discussions and presentations of academic papers.*

For a third source of information, the Advisory Committee solicited public comments
on its August 1998 Preliminary Draft of its proposals and received more than 300
responses. The Committee also conducted hearings in San Francisco, Chicago, and
Baltimore, at which numerous witnesses made written and oral statements about the
discovery system and the proposed amendments, and members of the Advisory
Committee questioned them further about their views.

16. A profile of the Institute for Civil Justice appears on RAND’s Internet site visited Feb. 1, 2001
<www.rand.org/centers/icj>.

17. 28 U.S.C. §§ 471-482 (Supp. IV 1992).

18. RAND had published its previous analysis of the CJRA as JAMES A. KAKALIK ET AL., RAND INSTITUTE FOR
CIVIL JUSTICE, JUST, SPEEDY AND INEXPENSIVE? AN EVALUATION OF JUDICIAL CASE MANAGEMENT UNDER THE CIVIL
Justice RerorM Act (RAND Institute for Civil Justice 1996). An independent review of the CJRA’s
effects was required under the terms of the Act. The later study commissioned by the Advisory
Committee is DISCOVERY MANAGEMENT: FURTHER ANALYSIS OF THE CIVIL JUSTICE REFORM ACT EVALUATION
Data (RAND Institute for Civil Justice 1998). It was published at 39 B.C. L. Rev. 613 (1998).

19. The study is Thomas E. Willging et al., Discovery and Disclosure Practice, Problems, and Proposals for
Change (Federal Judicial Center 1997). It was published as An Empirical Study of Discovery and
Disclosure Practice Under the 1993 Federal Rule Amendments, 39 B.C. L. REv. 525 (1998).

20. Advisory Committee 1999 Report, supra n. 15, at 3. The organizations included the American
Bar Association Section of Litigation, the American College of Trial Lawyers, the Association of
Trial Lawyers of America (ATLA), the Defense Research Institute, Trial Lawyers for Public Justice,
and the Product Liability Advisory Council. Id.

21. The commissioned studies and the Boston College conference papers were later published in
the Boston College Law Review: Paul V. Niemeyer, Here We Go Again: Are the Federal Discovery Rules
Really in Need of Amendment? 39 B.C.L. Rev. 517 (1998); Thomas E. Willging et al., An Empirical
Study of Discovery and Disclosure Practice Under the 1993 Federal Rule Amendments, 39 B.C. L. Rev.
525; Bryant G. Garth, Two Worlds of Civil Discovery: From Studies of Cost and Delay to the Markets
in Legal Services and Legal Reform, 39 B.C. L. Rev. 597; James S. Kakalik et al., Discovery
Management: Further Analysis of the Civil Justice Reform Act Evaluation Data, 39 B.C. L. Rev. 613
[hereinafter RAND]; Linda S. Mullenix, The Pervasive Myth of Pervasive Discovery Abuse: The
Sequel, 39 B.C. L. Rev. 683; Stephen N. Subrin, Fishing Expeditions Allowed: The Historical
Background of the 1938 Federal Discovery Rules, 39 B.C. L. Rev. 691; Richard L. Marcus, Discovery
Containment Redux, 39 B.C. L. Rev. 747; Judith A. McKenna & Elizabeth C. Wiggins, Empirical
Research on Civil Discovery, 39 B.C. L. Rev. 785; Honorable Edward Becker, Honorable Wayne
Brazil, Professor Paul Carrington, John Frank, Mark Gitenstein, Honorable Patrick
Higginbotham, Honorable Robert Keeton, Professor Arthur Miller and Honorable Thomas
Phillips, Transcript of the “Alumni” Panel on Discovery Reform, 39 B.C. L. Rev. 809.

22. See Advisory Committee 1999 Report: Summary of Public Comments, viewable at
<http://www.uscourts.gov/rules/archive/1999/summary.pdf> (visited Feb. 1, 2001) [hereinafter
Public Comments]. Caveat: Language set out below within quotation marks is verbatim from
the source cited. Comments that do not appear within quotation marks are taken directly from
the Advisory Committee’s Summary of Public Comments and may or may not represent the
verbatim comments of the cited organization or individual.
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COMMENTARY ON THE PROPOSALS

Although all of the 1998 proposed amendments prompted a number of comments,
two specific proposals were the most controversial:

m A proposal to narrow the scope of civil discovery defined in Rule 26(b)(1)
from “the subject matter involved in the pending action” to “the claim or
defense of any party”;

m A proposal to “make explicit,” by additional language in Rule 26(b)(2), the
authority of federal courts to impose costs on those seeking discovery of material
that was found to be outside the limits set out in Rule 26(b)(1).%

Numerous comments were filed both for and against the proposals, and they were
both supported and opposed vigorously by practitioners, judges, and legal
organizations.

A representative of defense
organizations commented
that the amendments do
not go far enough to

address some genuine

General Comments
Some comments were addressed to the entire 1998 package of civil
rules amendments.

Advisory Committee:

m “[The Committee] acted most selectively to adopt a modest,
balanced package to address identified problems in a manner
comfortable to the practicing bar and to the courts.”*

Supporters:
m Alfred W. Cortese, Jr.: Even though they do not go far enough to
address some of the genuine concerns of our members, the

concerns. but are a well- amendments are a well-balanced package that recognizes the failures
7

of modern discovery and should set the system on a corrected course

balanced package that  toward greater certainty, more precise standards, and a workable

structure for discovery that will help correct some of the most serious

recognizes the failures of ~ problems.

modern di scovery. m John G. Scriven, General Counsel, Dow Chemical Company:

23.

24.
25.

26.
27.

The proposed amendments are balanced and will contribute
significantly to restoring order and predictability to the civil justice
system.*

m State Bar of Arizona: Its Civil Practice and Procedure Committee voted
unanimously to recommend adoption of the discovery package. The State Bar’s
Board of Governors endorsed the committee’s view.?

This proposal was originally conceived as an amendment to Rule 34(b), but the Advisory
Committee relocated it to Rule 26.

Advisory Committee 1999 Report, supra n. 15, at 2.

Public Comments, supra n. 22, at 178. Mr. Cortese stated that his comments were made on behalf
of the Chemical Manufacturers Association, the Defense Research Institute, the Federation of
Insurance and Corporate Counsel, the International Association of Defense Counsel, Lawyers for
Civil Justice, the National Association of Manufacturers, and the Product Liability Advisory
Council. See Public Comments at 39. Mr. Cortese heads Cortese PLLC, which “supplies legal
services to companies interested in reforming the legal system as well as strategic advice
concerning legislation and regulations that impact their businesses.” See Facing Up To the
Challenge of Electronic Discovery, METROPOLITAN CORPORATE COUNSEL, Nov. 2000, at 51.

Public Comments, supra n. 22, at 188.

Id. at 181.
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Opponents:

m Honorable Avern Cohn, U.S. District Court for the Eastern District of
Michigan: Based on 19 years as a judge, there is no need for a change in the rules
it discovery is working fine in most cases. Rule changes won't solve the problem
in cases that have gotten out of control; that’s

for the judge to handle.”®

m ATLA: Out of an undifferentiated concern
about expense and other matters whose
significance has been exaggerated, the
Committee has developed proposed rules that

would impair access to justice for a wide variety a judge . he saw no need for

of plaintiffs. Although the proposals emphasize
cost and delay, the changes will not improve changes: “Rule changes
matters in these regards, and they may increase

costs for plaintiffs. Yet the greatest problem with ~ WON 't solve the problem in

discovery—failure to comply with proper
discovery demands—goes unremedied.”

m New York State Bar Association, Commercial Of COTZU’OI,' that’s f or the
and Federal Litigation Section: Major changes
should not be made when discovery is working
well in most cases. There are problem cases, but
the changes do not target only those cases.*

judge to handle.”

m NAACP Legal Defense Fund: The proposals would work an unintentional but
substantial shift in substantive advantage in favor of defendants in the discovery
process, especially in suits brought under the federal civil rights statutes.

Scope-of-Discovery Proposal
Advisory Committee:

28.
29.
30.
31.
32.
33.

m “At the Boston conference in particular, the Committee heard a nearly
universal demand from the bar for national uniformity in discovery rules and a
profound wish that the judiciary could be encouraged to engage in discovery
issues earlier in each case and more completely. Both anecdotal and survey data
seem to demonstrate that early judicial supervision of discovery reduces the cost
of discovery and increases the parties’ satisfaction with it.”*

m “The Committee has heard that in some instances, particularly cases involving
large quantities of discovery, parties seek to justify requests that sweep far beyond
the “claims and defenses” of the parties on the ground that they nevertheless
have a bearing on the ‘subject matter’ involved in the action.... The rule change
signals to the court that it has the authority to confine discovery to the “claims
and defenses” asserted in the pleadings, and signals to the parties that they have
no entitlement to discovery to develop new claims or defenses that are not
already identified in the pleadings.”*

Id. at 178-79.

Id. at 182.

Id. at 179.

Id. at 184.

Advisory Committee 1999 Report, supra n. 15, at 4.

Proposed Amendments, supra n. 13, committee note at 83, 84.
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Supporters:

Document discovery
imposes huge costs on
companies like Ford Motor
Company, and the scope of
discovery is one reason

why this is so.

m Maryland Defense Counsel, Inc.: The Amendment would be at least a
directionally correct step towards reducing unnecessarily burdensome and costly
pursuit of information.*

m Robert Biskup, representing Ford Motor Company: Document discovery
imposes huge costs on companies like Ford, and the scope of discovery is one
reason why this is so.*

m Frederick C. Kentz, III, General Counsel of Roche
Pharmaceuticals: The development of a drug can take 15 years and
result in creation of hundreds of thousands of pages of documents.
Many of these relate to indications of adverse events unrelated to
plaintiff’s claim. These documents are then fodder for discovery
battles. This results in an enormous expenditure of time and money
on matters that do not further the litigation.*

Opponents:
m National Association of Consumer Advocates: It will cause
defendants to resist legitimate discovery.”

m Lawyers’ Committee for Civil Rights Under Law: This change is
not supported by empirical research. Constricting discovery will have
an impact on substantive rights.*

m ATLA: This will generate satellite litigation. ATLA doubts that the
[federal district courts] can realistically handle the resulting disputes.*

m United States Department of Justice: The department does not support
bifurcating discovery between attorney-managed and court-managed discovery....
There is often a serious imbalance of information regarding access to relevant
facts at the pleading stage, and this change would worsen that problem and
might be inconsistent with notice pleading. To limit discovery to claims pled
could make discovery a game of pleading skill.*

Cost-Shifting Proposal

Advisory Committee:

34.
35.
36.
37.
38.
39.
40.
41.

m “For many years... the Committee had received complaints from the bar and
the public that discovery costs too much.”*

m “The amended rule... makes explicit the authority that the Committee believes
already exists under subdivision (b)(2) to condition marginal discovery on cost
bearing—to offer a party that has sought discovery beyond the limitations of

Public Comments, supra n. 22, at 75.

Id. at 101-02.

Id. at 79.

Id. at 77.

Id. at 82.

Id. at 112.

Id. at 87-88.

Advisory Committee 1999 Report, supra n. 15, at 3.
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(b)(2)(i), (ii), or (iii) the alternative of bearing part or all of the cost of that
peripheral discovery rather than to forbid it altogether.... It is not expected that
this cost bearing provision would be used routinely.... In determining whether to
order cost-bearing, the court should ensure that only reasonable costs are
included, and... it may take account of the parties’ relative resources in
determining whether it is appropriate for the party seeking discovery to shoulder
part or all of the cost of responding to the discovery.”*

Supporters:

m Frederick C. Kentz III, General Counsel of Roche Pharmaceuticals: In
pharmaceutical litigation, plaintiffs routinely seek discovery of all reported adverse
events, clinical trials, and other documents not relevant to the core issues in the
case. It would be preferable if the discovery of these materials were not permitted.*

m John G. Scriven, General Counsel, Dow Chemical Company: [The
committee note] should stress that the primary goal should be for the judge to
carefully scrutinize any [requests for] discovery beyond the initial disclosure,
and that the presumption should be toward barring that discovery.*

m G. Edward Pickle, General Counsel, Shell Oil Company: Document
production abuses are at the core of most discovery problems, particularly in
larger or more complex matters. Shell strongly urges that the rule or the
[Committee] note state that “court-managed”

discovery on a good cause showing under Rule

26(b)(1) presumptively be subject to cost

shifting, absent a showing of bad faith on the

part of the responding party.* A lawyers’ club predicted

Opponents: that the proposed

42.
43.
44.
45.
46.
47.
48.

m New York State Bar Association,

Commercial and Federal Litigation Section: If  amendment would
attorneys’ fees, client overhead, and the like are )

included, the proposal involves funding an increase the p revalence

adversary’s case.* .
Y of cost-bearing orders.

m Lawyers’ Club of San Francisco: [The

proposed amendment would] increase the

prevalence of cost-bearing orders. Doing so

would increase financial disincentives for individuals to conduct litigation against
corporate and institutional defendants. As such, it would impede and restrict
discovery unnecessarily by individual clients.*

m ATLA: ATLA generally opposes proposals to institute cost-shifting measures
as leading to abrogation of the American rule that parties bear their own
expenses of litigation. Even if the proposal only makes explicit authority that
was already in the rules, it appears a move in the wrong direction.*

Proposed Amendments, committee note on Rule 26(b)(2), supra n. 13, at 91-92.
Public Comments, supra n. 22, at 159.

Id. at 171-72.

Id. at 167.

Id. at 155.

Id. at 157.

Id. at 159-60.
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m Lawyers’ Committee for Civil Rights Under Law: This will establish what
some judges will view as a presumption that documents should only be produced
on payment of the other party’s costs of production. It would also establish a
two-track system of justice based on wealth.*

Suggestions for Other Amendments
In addition to supporting or opposing the 1998 proposals themselves, some

An organization of plaintiff

commentators, in some cases asserting that the amendments did
not address the “real” current problems of discovery, suggested
other areas for the attention of the Advisory Committee.

m ATLA: Suggested a specific examination of the recalcitrance of

lawyers suggested a speciﬁc litigants in both tort and business litigation to make reasonable and

necessary discovery in good faith. The problem includes allegations

examination of the  of spoliation of evidence, which have been prominent in litigation

involving alleged deceptive life insurance sales practices and alleged

recalcitrance of litigants  contamination of an agricultural fungicide.”

to make reasonable and  ATLA also suggested examination of the practice of some tort

defendants (sometimes concentrated in particular industries) to impose

necessary diSCOV€Ty delays and excessive costs on plaintiffs, evidently as a purposeful

litigation strategy.™

in good faith.

49.
50.

S1.

52.

m Defense Research Institute: Believes that there should be

presumptive time limits placed on discovery of documents and

electronic materials. It notes that E-mail messages are more akin to
telephone conversations than to written memoranda, and suggests that they
should be treated as such.*

Id. at 161.

Letter from ATLA president Mark S. Mandell to the secretary of the Standing Committee, Feb. 1,
1999 (citing In re the Prudential Ins. Co. of America Sales Practices Litig., 169 ER.D. 598 (D.N.J.
1997) and In re E. 1. DuPont de Nemours & Co.-Benlate Litig., 99 F.3d 363 (11th Cir. 1996)).

Letter from ATLA president Richard H. Middleton, Jr., to Chief Justice William H. Rehnquist (in
his role of Chair of the Judicial Conference), Sept. 7, 1999, citing Smith v. R.]. Reynolds Tobacco
Co., 630 A.2d 820, 826 n.7 (N.J. Super. 1993), in which the court noted a memo from a tobacco
company attorney, uncovered through discovery, that acknowledged that

the aggressive posture we have taken regarding depositions and discovery in general continues
to make these cases extremely burdensome and expensive for plaintiffs’ attorneys, particularly
sole practitioners. To paraphrase General Patton, the way we won these cases was not by
spending all of Reynolds’ money, but by making that other son of a bitch spend all his.

See also letter from ATLA president Mark S. Mandell to the secretary of the Standing
Committee, Feb. 1, 1999, citing Traxler v. Ford Motor Co., 576 N.W.2d 398, 400 (Mich. App.
1998), in which the appellate court quoted the trial judge’s statement that

[flor over two years, Ford had concealed very significant documents and information, and,
worse, had blatantly lied about those documents and about the information in them; any
word other than “lied” would understate what Ford did.... [T]his Court had to agree that an
outrageous fraud has been perpetrated by Ford... and that the sanction of a default... is the
appropriate response.

But see comments of Robert T. Biskup, Esq., on behalf of Ford Motor Co., made at the Chicago hearing:

The amorphous subject matter standard [for scope of discovery] is being used a lot for
tactical advantage.... The problem is not limited to complex cases, and it has given birth to
a roll-the-dice mentality on the part of plaintiffs’ counsel. Ford regularly finds itself in the
same boat, and in part because judges feel handcuffed by the current rules. That’s why the
change [in the definition of the scope of discovery] that has been proposed is needed.

Public Comments, supra n. 22, at 190. The Advisory Committee has since taken up this question
with assistance from Federal Judicial Center researchers.
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m ATLA: Suggested consideration of the distinctive approaches to expert
witness discovery employed in New York and Oregon, where there are no
pretrial depositions of expert witnesses. Proponents of that discovery regime
argue that problems of excessive delay and cost in discovery in those states are
negligible.”

m Alfred W. Cortese, Jr.: Urged further attention to methods of reducing the
burdens and delays attendant on the review of documents to avoid producing
privileged materials.*

Academic Criticism

A strong argument can be made, of course, that support and opposition of individuals
and groups with obvious interest in the outcome is inevitable and, therefore, must be
discounted. In the case of the 1998 amendments, however, the opposition included
several well-qualified, nonpartisan academics who were long-time observers of
discovery matters and in some cases had been integrally involved in the rulemaking
process. Several of those scholars asserted that no need for the proposed changes was
supported by, and indeed was contradicted by, the best empirical understanding of the
way discovery actually works in the great majority of cases. They also noted what they
considered to be the politicization of the rulemaking process and questioned the
motives of some of its participants.

m Professor Elizabeth G. Thornburg: Elizabeth Thornburg, a professor at
Southern Methodist University School of Law, argued emphatically in a
substantial law review article against the adoption of the discovery amendments
package.*® Over and above criticisms of specific amendment proposals, she
questioned the utility of the amendment effort itself:

All of the 1998 proposed amendments assume that the source of
“discovery abuse” is overdiscovery: parties trying to extract from their
opponents more than they are entitled, or
more than a cost/benefit analysis would
warrant. Nowhere in the proposals are
changes designed to limit abusive
resistance to discovery, even though

empirical research has consistently than resisting di scovery
identified resistance as a bigger problem

than overbroad requests. For example, the that the Committee
empirical research commissioned by the

Advisory Committee and done by the proposes to limit.
Federal Judicial Center reported that the

most common problems in document

production were failure to respond

adequately and failure to respond in a timely fashion. Nevertheless, it is
doing discovery rather than resisting discovery that the Committee
proposes to limit.*

It is doing discovery rather

53. SeeN.Y. C.PL.R. 3101(d)(1)(iii) McKinney 1998); OR. R. CIV. P. 47E (1995); OR. EVID. CODE 503 (1995).
54. Public Comments, supra n. 22, at 193 (representing organizations listed in n. 25 above).

55. Elizabeth G. Thornburg, Giving the “Haves” a Little More: Considering the 1998 Discovery Proposals,
52 SMU L. Rev. 229 (1999).

56. Thornburg, supra n. 55, at 240 (footnotes omitted).
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Only a fraction of lawyers

can claim the fees or attract

She also noted that the Federal Judicial Center’s study had observed that

costs were higher when one of the law firms involved in the case had more
than eleven lawyers. Is there something about the economics or culture of
law firms that contributes to discovery disputes? If so, it is again unlikely
that the proposed discovery amendments will make any difference.”’

Professor Thornburg summarized her thinking about the discovery amendment
package as a whole as follows:

[TThe proposals are unwise and should be withdrawn by the Committee.
Taken together, they would create new problems in the vast majority of
cases in which there currently are no problems. They would create one-
sided advantage, tending to favor defendants over plaintiffs. And they
would not eliminate “abuse” in the small percentage of problematic cases
that tend to generate concern about discovery; the causes of those
discovery disputes stem from the incentive structure within the adversary
system and the current role of attorneys in litigation. There is no rule
amendment that the Advisory Committee, no matter how well-
intentioned, can implement to eliminate discovery controversies. The
proposed changes are not neutral; they are not even efficient, and they
should be rejected....*®

m Bryant G. Garth: Another paper presenter at the Boston College conference was
Bryant G. Garth, director of the American Bar Foundation and former dean of the
Indiana University School of Law. Without passing judgment on the merits of the
1998 amendments per se, Dr. Garth considered the evidence of the economic and

cultural forces he believed were at work in the discovery controversy,
and he called for further research to enhance knowledge of problem
areas. In so doing, he may have provided a tentative answer to the
question of the interplay between law firm economics and legal culture
to which Professor Thornburg had alluded:

[L]Jawyers in the ordinary cases have learned how to manage time and

the cases that ]-u Sﬁﬁ/ expense. They have had to do so, since their clients will not pay for

scorched earth tactics. On the other hand, the high-stakes, high-

investment in litigation as conflict cases involve clients who pay for the services of lawyers as

warriors, and that is what they usually get. In terms of the legal services

ﬁﬂ I-scale Warfare_ These are  market and the civil discovery problem, it appears that clients seek the

elite of the bar only when they believe that the nature of the problem

typically the lawyers who  and the stakes are sufficiently high to justify a major investment in

legal services (or, in the contingent fee area, are sufficient for the lawyer

appear at COTlf erences and o invest substantially in the case). It is likely that only a fraction of

on committees examining

questions of civil discovery.

lawyers can claim the fees or attract the cases that justify (in terms of
the stakes) investment in litigation as full-scale warfare, characterized
by numerous depositions, discovery conflicts, charges of stonewalling
and the like, but these lawyers are very prosperous and very
prominent. [T]hese are typically the lawyers who have the
national reputations that also make them appear at conferences
and on committees examining questions of civil discovery.*

57. Id. at 258-59 (citations omitted). See also the following remarks of Bryant Garth.

58. Id., supran. 55, at 231 (citation omitted).

59.

Bryant G. Garth, Two Worlds of Civil Discovery: From Studies of Cost and Delay to the Markets in

Legal Services and Legal Reform, 39 B.C. L. Rev. 597, 605 (1998) (citations omitted).
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m Professor Linda S. Mullenix: Linda Mullenix, Bernard J. Ward Centennial
Professor of Law at the University of Texas Law School, followed the rulemaking
efforts directed at discovery throughout the 1990s. She cited a finding of the
RAND study that “[d]iscovery is not a pervasive litigation cost problem for the
majority of cases.”® She characterized the results of the empirical research
commissioned by the Advisory Committee as

disorienting or disconcerting [to advocates of revisions to the current
discovery regime] because they subvert advocacy efforts to vilify current
discovery rules and practice by means of
the horrible anecdote. Hence, these
numbers are startling for those who choose
to see the glass half-empty and who focus
on the bad news about American over-
litigiousness. The fact remains, however,
that there still is a lot of civil litigation

where there is not a lot of discovery, or no to advocates Of revisions
discovery at all....*

The results of the empirical

research are disconcerting

[TThe rulemakers still do not have a working because they subvert €ff orts

definition of what constitutes appropriate to vi llﬁ/ current dis covery
discovery and, by implication, what
constitutes discovery abuse, apart from rules and pmctice by means

attorneys’ and judges’ subjective opinions.

As RAND restates this question: There “has Of the horrible anecdote.
been [a] failure of reformers to carefully

identify the problem they are seeking to

remedy and the sources of that problem.”*

At the 1997 conference Professor Mullenix also predicted accurately that,
despite the lack of need she had observed and the weaknesses she identified in
the premises, the Advisory Committee would nevertheless seek to amend the
rules further:

[TThe Advisory Committee will further amend the discovery rules—even if
this is neither necessary nor desirable—because it is in the nature of
bureaucracy that committees, once called into existence, do something....*

FINAL RULEMAKING ACTION ON THE 1998 PROPOSALS

In 1999 the Advisory Committee’s process of study, review of public comments,
and debate wound down and the committee concentrated on making its final
recommendations to the Standing Committee. Several themes voiced by the
proposals’ critics during the public comment period were evident in the last debates
of both committees.

Obijections to the controversial proposals on scope of discovery and cost shifting were
reiterated during the Advisory Committee’s final meeting in April 1999, by at least two

60. Linda S. Mullenix, The Pervasive Myth of Pervasive Discovery Abuse: The Sequel, 39 B.C. L. Rev. 683,
685 (hereinafter Sequel), citing RAND, 39 B.C. L. Rev. 613 (1998).

61. Id. at 684-85.
62. Id. at 688 (citing RAND, 39 B.C. L. Rev. 613 (1998) (footnote omitted)).
63. Id. at 689.
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individuals who had been full participants in the rulemaking process. Formal motions
were made to delete both of the amendments, based on the same concerns voiced by
consumer, civil rights, and environmental organizations.

m One member of the Advisory Committee, Professor Thomas D. Rowe of Duke
University School of Law, made a motion to strike the scope-of-discovery
proposal. He argued that such a change “will lead to satellite litigation, ‘stonewall
resistance,” and overpleading. He observed that support for the change is spotty
and that other means to curb discovery are preferable... .” Professor Rowe’s
motion was defeated by a vote of 9 to 4.*

m Committee member Myles V. Lynk, then a practitioner in Washington, DC,

and now a professor at Arizona State University College of Law, made a motion to
delete the cost-shifting proposal. He argued that “there was no need
to add an explicit provision to the rules because judges already have
the authority,” that the change “would encourage courts to permit

Taken to gether, the scope- excessive discovery on the condition that costs be paid,” and that

“the result would be differential justice: the party who cannot afford

Of-discovery and cost-  to pay will not get this discovery, while the one who can pay—who

may be eager to pay—will get the discovery.”*

shifting proposals would be

Following the April 1999 meeting, the Advisory Committee sent its

the most radical change in  final proposals to the Standing Committee for review.

the civil rules in 60 years. At its meeting in June 1999, the Standing Committee was apprised of

the earlier internal dissent through the report of the Advisory
Committee’s April meeting and also heard from other opponents.

m An unidentified member of the committee argued that, taken
together, the scope-of-discovery and cost-shifting proposals would be “the most
radical change in the civil rules in 60 years.”*

Associate Attorney General Raymond C. Fisher outlined the Department of Justice’s
arguments against both proposals.

64.
65.
66.

67.
68.

m On the scope-of-discovery proposal, “Mr. Fisher pointed out that the
Department of Justice sues on behalf of the public interest, and its career litigators
have sincere objections to the proposed amendment, as do the American Trial
Lawyers Association [sic] and civil rights and environmental organizations. In
short, he said, Department lawyers are satisfied with the existing standards and
believe that they work very well.... The Department believes that the [scope-of-
discovery proposal] will shift the burden to plaintiffs and require them to seek
judicial intervention to obtain information that they now receive regularly.... The
amendment will cause particular problems in civil rights and environmental
cases, and the public interests of the United States will not be served.”®

m A member of the Committee argued that the cost-shifting proposal would
“cause havoc, especially in employment discrimination cases.”®

Advisory Committee 1999 Report, supra n. 15, at 5-6.
Id. at 6.

Draft Minutes of Standing Committee meeting of June 14-15, 1999, at 24 [hereinafter Standing
Committee Minutes]. The minutes are viewable at <http://www.uscourts.gov/rules/pracprocl.pdf>

Id. at 22-23.
Id. at 25.
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m Mr. Fisher argued that the Department of Justice

was concerned that the proposed [cost-shifting] amendment might be
applied by the courts to require requesting parties to pay for “court-
managed” discovery, vis-a-vis “attorney-managed” discovery.”

The Standing Committee approved the amendments with near unanimity and
forwarded them to the Judicial Conference.”

At its September 1999 meeting, the Judicial Conference approved the scope-of-
discovery amendment but not the cost-shifting proposal. The conference then
forwarded the remaining proposals to the United States Supreme Court, which has
rarely if ever disapproved a proposed change in the civil rules that has been
recommended by the Judicial Conference. The Supreme Court approved the
amendments in April 2000, and forwarded them to Congress, which has a final
opportunity to reject amendments. Congress took no action, and the new
amendments to the Federal Rules of Civil Procedure took effect on December 1, 2000.™

THE FORUM

One hundred fifteen judges, representing 36 jurisdictions, took part in the Roscoe
Pound Institute’s 1999 Forum for State Court Judges. Their deliberations were based on
original papers written for the forum by Dean Robert Gilbert Johnston of the John
Marshall Law School in Chicago (“Discovery Facts and Myths”) and by Professor Paul
Carrington of Duke University Law School (“Recent Efforts to Change Discovery Rules:
Do They Advance the Purposes of Discovery?”). The papers were distributed to
participants in advance of the meeting, and the authors also made less formal oral
presentations of their papers to the judges. A panel of distinguished commentators
discussed each paper after its presentation. A break between the morning and
afternoon sessions provided time for lunch and a humorous talk by the late Judge Sam
Ervin III of the United States Court of Appeals for the Fourth Circuit.

Responding to Dean Johnston’s paper were the Honorable Paul V. Niemeyer, U.S.
Court of Appeals for the Fourth Circuit (who at the time served as chair of the
Advisory Committee on Civil Rules of the Judicial Conference of the United States);
Gerson Smoger, a plaintiff’s lawyer based in Oakland, California; Francis H. “Brother”
Hare, Jr., of Birmingham, Alabama, chief legal officer of the Attorneys Information
Exchange Group (a not-for-profit cooperative organized by plaintiffs’ attorneys to assist
one another in preparation for trials of product defect cases); and the Honorable
Gerald Elliott, Johnson County District Court in Olathe, Kansas.

Responding to Professor Carrington'’s paper were Kathryn H. Clarke, an appellate
lawyer and complex litigation consultant in Portland, Oregon; Lloyd Milliken, a civil
litigation defense lawyer in Indianapolis, Indiana (and at the time president-elect of
the Defense Research Institute); Andrew Scherffius, a plaintiff’s lawyer in Atlanta,
Georgia (and at the time a member of the Advisory Committee on Civil Rules); and
the Honorable Shirley Strickland-Saffold, judge of the Cuyahoga County Court of

69. Id.at 25.
70. Standing Committee Minutes at 24.

71.  Order of the Supreme Court of April 17, 2000, {2, 192 ER.D. at 341. The current full text of the
Federal Rules of Civil Procedure as they stood after December 1, 2000, is viewable on
the Internet at a number of sites, including those of the U.S. Congress’s House Judiciary
Committee <http://www.house.gov/judiciary/civil00.pdf> and Cornell Law School
<www.http://www.law.cornell.edu/rules/frcp/overview.htm> (both visited Feb. 1, 2001).
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Common Pleas in Cleveland, Ohio (and at the time the immediate past president of
the American Judges Association).

After each paper presentation and commentary, the judges separated into seven small
groups to discuss the issues raised in the papers; Fellows of the Roscoe Pound Institute
served as group moderators. The paper presenters and commentators visited the groups
to share in the discussion and respond to questions. The discussions were recorded on
audio tape and transcribed by court reporters, but, under ground rules set in advance
of the discussions, comments by the judges were not made for attribution in the
published report of the forum. A selection of the judges’ comments appears in this
report at pp. 87 to 126.

At the concluding plenary session, the moderators summarized the judges’ views of the
issues under discussion, and all participants in the forum had a final opportunity to
make comments and ask questions.

This report is based on the papers written and presented by Dean Johnston and
Professor Carrington and on transcripts of the plenary sessions and group discussions.

James E. Rooks, Jr.

Forum Reporter
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DISCOVERY: FACTS AND MYTHS

Robert Gilbert Johnston

In section I of his paper, Dean Johnston places the role of myths in context, both in the legal
process as a whole and specifically with regard to discovery. He defines the terms “myth”
and “fact” and also mentions the prevalence of the “evil twins” of facts: “factoids” and
“factlets,” both of which have had considerable impact in debates on the civil justice system.
He then cites several substantial empirical studies of discovery, carried out by nonpartisan
academics and professional researchers working for the judiciary. Finally, he reminds his
readers of two important qualifications to the fact and myth labels: first, that circumstances
change over time, and thus what has been merely a myth in the past can become the present
fact; and second, that the same body of data can sometimes be used to prove both the myth
and the apparently contradictory fact.

In section II, Dean Johnston discusses five myths that are frequently invoked in favor of
changes to discovery rules and that, he argues, should be viewed with suspicion if not
debunked entirely: (1) “discovery use and abuse are the cause of unnecessary cost and delay”;
(2) “a short discovery period, by itself, leads to faster case dispositions”; (3) “there are too
many depositions, and depositions take too long”; (4) “initial disclosure reduces costs, delays,
and other discovery”; and (5) “discovery will be more efficient and effective if attorneys meet
and confer about discovery issues.” Citing the available empirical research, he shows that it
does not support these claims.

Finally, in section III, Dean Johnston urges continuing empirical research in the area of
discovery, and he appeals to those who have duties in the development of rules of procedure
to consult the existing empirical evidence carefully before making changes in their court
systems’ rules.

‘Cjwnvhw,ﬂ'v]'sn“l‘s Sulr‘lr@‘unl\lnlg I)is(‘/,wul‘}' and its Effect on the Courts 19
—



=l

I. INTRODUCTION

Myths relating to the legal process are nothing new. Accordingly, nobody should be

surprised that there are numerous myths relating to the civil justice system generally

and to discovery specifically.' Before discussing some of the more pervasive myths
regarding discovery, terms need to be defined and the process by
which myths and facts are being distinguished must be articulated.

Nobo d}/ should be SquTiS ed A “myth” is a popular belief or tradition that has grown up around

something; an unfounded or false notion; or a thing having only
that there are numerous an imaginary or unverifiable existence.? In contrast, a “fact” is
something that has actual existence; or is a piece of information
myth S relating to the civil  presented as having objective reality.” “Mythical” and “factual” are

antonyms.* Of course, some may argue that myths are merely a

justice N tem generally and different perception of facts, or that perceptions can be more
important than either myths or facts.

to discovery specifically.

Fortunately, those who want to know the real facts about discovery

and its role in the overall civil justice system, especially those who

have a need to sort out the facts from the myths as part of their
professional activities as judges, court administrators, and lawyers, have access to a
large body of information, compiled over the last thirty years by nonpartisan
academics and professional researchers working for the judiciary. This is especially

1.  For an excellent discussion of myths regarding discovery abuse, see Linda S. Mullenix, Discovery
in Disarray: The Pervasive Myth of Pervasive Discovery Abuse and the Consequences for Unfounded
Rulemaking, 46 STAN. L. Rev. 1393 (1994).

2. WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 785 (1983).
3. WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 444 (1983).
The evil twins of facts are “factoids” and “factlets”:

Factoids are statements that sound like facts, that seem as though they are conveying some
information, but that, on examination, turn out to be either false or meaningless. Factlets
are bits or pieces of real information about the problem, pieces one may hope can be sewn
together into a serviceable quilt, but which by themselves leave much more unknown
than known.

Michael Saks, Do We Really Know Anything About the Behavior of the Tort Litigation System—and
Why Not? 140 U. Pa. L. Rev. 1147, 1163 (1992). According to Professor Saks’s definition, an
example of a factoid could be an opinion survey that reported that “four percent of attorneys
believe too many depositions are conducted.” (Cf. note 28 herein.)

Saks continues, “While factoids seem to be facts but are not, factlets present a different
problem. They are true in a literal sense, but they lead directly to conclusions that are not
justified by the data.” Id. at 1164. Thus an example of a factlet might be a statement that “Over
two million depositions were taken last year!” Absent a context in which to place it, the raw
figure of two million depositions seems huge—but only because two million is by definition a
very large number.

Saks concludes,

Numerous publications on the subject of the tort litigation system consist of nothing more
than a melange of loose conclusions, anecdotes, factoids, and factlets. Those who think they
already know the truth are unlikely to invest much effort in the search for answers. For two
wonderful examples of such writing and logic, see William H. Mosberg, Jr., The Liability
Insurance Crisis, 19 NEUROSURGERY 857 (1986), and WALTER K. OLSON, THE LITIGATION EXPLOSION:
WHAT HAPPENED WHEN AMERICA UNLEASHED THE LAwsuIT (1991).

Id., p. 13, n. 53.
4.  THE DOUBLEDAY ROGET’S THESAURUS IN DICTIONARY FORM 446 (1977).

5. Cf. Edward D. Cavanagh, The Civil Justice Reform Act of 1990: Requiescat in Pace, 173 ER.D. 565,
567-68 (1997) (asserting that the problems with the civil justice system were perceived and not
real) [hereinafter Cavanagh].
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true on the federal side, where more resources are available for court management
research.® Also, two recent reports have provided voluminous empirical data
regarding the discovery process, one by the RAND Institute for Civil Justice,” and
another comprehensive study by the Federal Judicial Center® regarding the Civil
Justice Reform Act of 1990 (CJRA).° Use of such materials should help to make the
process of rulemaking more scientific and less of a guessing game."

With these definitions and this foundation for determining myth or fact, this article
will address several myths relating to discovery. The designation of the following
matters as myth rather than fact, of course, is contingent upon the constancy and
reliability of the facts. Facts may change over time, and what was previously a “myth”
may come to be legitimate fact. Also, the same data can sometimes be used to prove
both the myth and the fact!"

6.  See, e.g., Judith A. McKenna & Elizabeth C. Wiggins, Empirical Research on Civil Discovery, 39 B.C.
L. Rev. 785, 787 n.11 (1998), citing to the “Columbia Project” reported by William A. Glaser in
PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM (1968), a report of the Federal Judicial Center
discussed by Paul R. Connolly in JupiciAL CONTROLS & THE CIVIL LITIGATIVE PROCESS: DISCOVERY
(1978). See also a series of reports by Judge Wayne D. Brazil discussed in numerous articles:
Brazil, Views from the Front Lines: Observations by Chicago Lawyers about the System of Civil
Discovery, 1980 AM. B. Founp. REs. J. 217; Brazil, Civil Discovery: Lawyers’ Views of Its Effectiveness,
Its Principal Problems and Abuses, 1980 AM. B. FOUND. REs. J. 787.

7. JAMES S. KAKALIK, ET AL., JUST, SPEEDY, AND INEXPENSIVE? AN EVALUATION OF CIVIL CASE MANAGEMENT
UNDER THE CIVIL JUSTICE REFORM AcCT (RAND Institute for Civil Justice 1996) [hereinafter RAND
ReporT]. For an excellent discussion of the RAND Rerort, see Cavanagh, supra n. 5.

8.  THomas E. WILLGING ET AL., DISCOVERY AND DISCLOSURE PRACTICE, PROBLEMS, AND PROPOSALS FOR
CHANGE (Federal Judicial Center 1997) [hereinafter FJC Stupy]; see also Thomas E. Willging et al.,
An Empirical Study of Discovery and Disclosure Practice under the 1993 Federal Rule Amendments, 39
B.C. L. Rev. 525 (1998) [hereinafter Empirical Study|.

9. 28 US.C. § 471. For an authoritative analysis of the CJRA, see Leonidas Ralph Mecham, Civil
Justice Reform Act of 1990—Final Report, 175 ER.D. 62 (1997) [hereinafter CJRA Final Report]. (The
author is the Secretary of the Judicial Conference of the United States.)

10. See Richard L. Marcus, Discovery Containment Redux, 39 B.C. L. Rev. 747, 778 (1998) [hereinafter
Containment]; Cavanagh, supra n. 5, at 606 (arguing that, before any further changes are made to
the Federal Rules of Civil Procedure, there should be empirical data showing that a problem exists).

Of course, there are limits to the use of social science methodologies for determining facts in
the context of discovery, see Containment, 39 B.C. L. Rev. at 780; Garth, Two Worlds of Civil
Discovery: From Studies of Cost and Delay to the Markets in Legal Services and Legal Reform, 39 B.C.
L. Rev. 597, 612 (1998) (“Social scientific research, of course, also has its limits, and its own self-
serving rhetoric, but it could serve to bring new concerns and insights that, at the very least,
can open the discussion to a broader and more fundamental set of issues.”). As Professor
Cavanagh has noted, there is a natural tendency to be critical of reports such as the RAND
RepoRrT. Cavanagh, supra n. 5, at 583.

Additionally, one person’s scientific research is another person’s junk science. For example, in
passing the CJRA, Congress relied upon a publication by the Brookings Institution, Justice FORr
ALL: REDUCING CosTs AND DELAYS IN CIVIL LITIGATION (1989) and an opinion survey, Louis Harris &
Associates, PROCEDURAL REFORM OF THE CIVIL JUSTICE SYSTEM: A STUDY CONDUCTED FOR THE
FOUNDATION FOR CHANGE (March 1989). See Cavanagh, supra n. 5, at 567 n.4. However, Professor
Mullenix described the Harris survey as “little more than anecdotal evidence gussied-up in
pseudo-scientific garb.” Linda S. Mullenix, The Pervasive Myth of Pervasive Discovery Abuse: The
Sequel, 39 B.C. L. Rev. 683, 684 (1998) [hereinafter Pervasive Myth].

11. Cf. Pervasive Myth, 39 B.C. L. Rev. at 683 (“[P]roponents and opponents of further discovery
reform will mine these studies to support whatever conclusions they wish to advance, and
selective interpretations of the data will accomplish many ends.”).
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Il. FIVE MYTHS RELATING TO DISCOVERY

Although more could be cited, the following five myths relating to discovery are
frequently offered to justify changes in the rules of civil procedure, but should be
viewed with suspicion if not debunked entirely: (1) “discovery use
and abuse are the cause of unnecessary cost and delay”; (2) “a short
discovery period, by itself, leads to faster case dispositions”; (3)
Five myth S relating to “there are too many depositions, and depositions take too long”;
(4) “initial disclosure reduces costs, delays, and other discovery”; (5)
di scovery are frgquenﬂy “discovery will be more efficient and effective if attorneys meet and
confer about discovery issues.” The myths include both claims
offered to jUS tiﬁ/ Changes in about discovery as it relates to the civil justice system and claims
L about specific discovery processes and their supposed effect on the
the rules of civil procedure,  system as a whole, often using the elapsed time from filing to final

. disposition as an indicator of efficiency.
but should be viewed

with suspicion if not A “Discovery Use and Abuse Are the Cause of Unnecessary
Cost and Delay”
debunked entirely. For years, discovery has been the lightning rod for claims that resorting
to the civil justice system is too expensive and takes too long."
Anecdotal evidence of the frustration regarding discovery practice is
readily available and is frequently cited as justifying rules changes.”
However, this anecdotal evidence appears to be true of only a tiny minority of the cases."

Empirical data show that, contrary to anecdotal information, discovery use and alleged
abuse is not the cause of unnecessary cost and delay that many assert.”* To many
litigators and civil procedure professors, the following evidence may be shocking. The
RAND Report found that absolutely no discovery was conducted in 38 percent of the

12.  See Cavanagh, supra n.5, at 571.
13.  One author sums up the anecdotal experience of many litigators as follows:

Many litigators—even those who are not otherwise abusive—tend to overuse the discovery
process, which can become a vehicle for harassing the opposition. In proposing the 1993
amendments to the Federal Rules of Civil Procedure, the Advisory Committee noted two
principal problems with the way pretrial discovery is conducted:

First, a no-stone-left-unturned (sometimes no-grain-of-sand-left-unturned) philosophy
governs much litigation and imposes costs, usually without corresponding benefits. Costly
discovery undertaken with only a marginal effect on the outcome of the case constitutes an
economic loss to society.

Second, discovery is sometimes used as a club against the other party. Unlimited discovery
allows a party to impose costs upon an adversary solely to increase the adversary’s expenses.
The anticipation that bringing a lawsuit will be costly, regardless of the merits, may cause a
party with a meritorious claim or defense either not to sue, to give up early, or to settle for
an amount less than defense costs. Excessive discovery is not only costly and inappropriate;
it also tends to anger the court and provoke the other side into retaliation.

Bartlett H. McGuire, Reflections of a Recovering Litigator: Adversarial Excess in Civil Proceedings, 164
FER.D. 283, 288 (1996).

14. Pervasive Myth, 39 B.C. L. Rev. at 683 (asserting that complex, high-stakes litigation, handled by
big firms with corporate clients are the cases most likely to involve the problematic discovery
that skews the discovery debate); James S. Kakalik et al., Discovery Management: Further Analysis
of the Civil Justice Reform Act Evaluation Data, 39 B.C. L. Rev. 613, 636 (1998) [hereinafter
Discovery Management].

15.  Empirical Study, 39 B.C. L. Rev. at 531 (“Anecdotal information—and the occasional horror
story—suggest that discovery expenses are excessive and disproportionate to the informational
needs of the parties and the stakes in the case. Our research suggests, however, that for most
cases, discovery costs are modest and perceived by attorneys as proportional to parties’ needs
and the stakes in the case.”).
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cases its researchers examined.' In comparison, the FJC Study found that there was no
discovery in about 50 percent of civil cases."” The findings of these two studies roughly
confirmed the results of earlier studies that found that there was no discovery in over
half the cases reviewed."® Similarly, a National Center for State Courts study reviewed
by the RAND researchers found that 42 percent of general civil litigation cases did not
have recorded discovery, and that 37 percent of the cases in which there was discovery
had three or fewer discovery documents.” Thus, in over three-quarters of the reviewed
state-court cases, three or fewer discovery tools were used.

In sum, the empirical data show that absolutely no discovery is conducted in approx-
imately half the cases litigated. It simply does not follow that crowded court dockets are
a result of a process that is not even used in half the cases and is used only a few times
in about one-quarter of the remainder of the cases. The repeated claim that discovery is
the ill causing major perceived problems of the civil justice system has worn thin, and
thus claims that the system can be remedied by reigning in abusive discovery are
illogical.* At least in the federal courts, researchers have identified several other reasons
for the perceived delay in the resolution of cases, to the extent that one even exists.?!

B. “A Short Discovery Period, by Itself, Leads to Faster Case Dispositions”
Even with the most recent amendments to the rules of civil procedure, in both the
federal and state systems, the parties themselves control most of the discovery process,
through their attorneys. It is rare that one hears of a judge ordering an attorney to
serve production requests and interrogatories and take depositions. To the contrary, if
the parties choose not to use the procedures available, the court will not interfere so
long as the choice does not delay the disposition of the case. Judges do wield the
ultimate control, however, by determining how much time is allowed for discovery in
each case. Perhaps it is this control that has led to the belief that short discovery
periods, by themselves, lead to faster dispositions of civil cases. However, researchers

16. Discovery Management, 39 B.C. L. Rev. at 682.

17.  Pervasive Myth, 39 B.C. L. Rev. at 684.

18. Discovery Management, 39 B.C. L. Rev. at 622; Containment, 39 B.C. L. Rev. at 790.
19. Discovery Management, 39 B.C. L. Rev. at 622.

20. Cavanagh, 173 ER.D. at 602.

21. See CJRA Final Report, 175 FR.D. at 86-89 (suggesting the glacial pace of filling judicial vacancies
and the impact of federalization of criminal laws delays civil case disposition in federal court).

In fact, the assertion that there is a problem with delay to disposition in federal court appears
to be a myth itself. CJRA Final Report, 175 FER.D. at 108-09 (from the late 1980s through the
mid-1990s the median time from filing to disposition remained fairly constant—about eight
months). Further, Professor Cavanagh observed that

The underlying assumption in each of these reform efforts was that that federal civil justice
system was in serious crisis, a view shared by some legal scholars and lawyers and many
corporations who normally are sued as defendants. Yet, there were no empirical data
supporting the premise that the system was in critical condition, raising the question as to
whether the movement for “procedural” reform was in reality a disguised effort to change
results under existing substantive law.

Cavanagh, 173 ER.D. at 574-75 (citations omitted).
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have found contflicting evidence on this point, and so the evidence is
insufficient to state with certainty that shorter discovery periods

The evidence is ins umc ient result in shorter dispositions of cases.?? By the same token, the

to state with certainty that

shorter discovery periods

evidence does not address whether arbitrary discovery cutoffs have
an impact on the fair administration of justice by adversely affecting
a plaintiff’s right of access to the courts.

result in shorter  C. “There Are Too Many Depositions, and Depositions

Take Too Long”

diSP ositions Of cases. The 1993 Amendments to the Federal Rules provided courts with

explicit authority to limit both the number of depositions and the
length of each deposition.” Additionally, the 1993 Amendments
established a presumptive limit of ten depositions per side.* The

1998 proposed amendments would set a presumptive time limit on depositions of
“one day of seven hours.”* State courts have already been experimenting with time
limits for depositions.*

22.

23.

24.

235.

26.

The RAND Rerort found that a shorter discovery cutoff predicts shorter time to disposition.
Discovery Management, 39 B.C. L. Rev. at 666-67. However, the FJC Study found no relationship
between the length of time the parties are given for discovery and the length of time before
disposition of the case. Empirical Study, 39 B.C. L. Rev. at 558. The authors of the FJC Study offer
two possible bases for the difference in the studies: first, the populations studied were different
and, second, the research methods used were different. Id. In any event, because the findings of
the FJC Stupy contradict those of the RAND REPORT, as mentioned at the outset of this section,
this may be an example of a factual basis available to support either side of a controversy.

Fep. R. Civ. P. 26(b)(2) (“By order or by local rules, the court may alter the limits in the rules on the
number of depositions and may also limit the length of depositions under Rule 30 and the number
of requests under Rule 36.”). According to the Advisory Committee notes, the rule was amended “to
enable the court to keep a tighter rein on the extent of discovery.... Amendments to Rules 30, 31,
and 33 place presumptive limits on the number of depositions and interrogatories, subject to leave
of court to pursue additional discovery.... The revision also dispels any doubt as to the power of the
court to impose limitations on the length of depositions under Rule 30 or on the number of requests
for admission under Rule 36.” Advisory Committee notes to 1993 amendments to Rule 26(b).

Fep. R. Civ. P. 30(a)(2)(A) (“A party must obtain leave of court, which shall be granted to the
extent consistent with the principles stated in Rule 26(b)(2), if the person to be examined is
confined in prison or if, without written stipulation of the parties... a proposed deposition
would result in more than ten depositions being taken under this rule or Rule 31 by the
plaintiffs, or by the defendants, or by third-party defendants.”). The Advisory Committee notes
state that “One aim of this revision is to assure judicial review under the standards stated in
Rule 26(b)(2) before any side will be allowed to take more than ten depositions in a case without
agreement of the other parties. A second objective is to emphasize that counsel have a
professional obligation to develop a mutual cost-effective plan for discovery in the case. Leave
to take additional depositions should be granted when consistent with the principles of Rule
26(b)(2), and in some cases the ten-per-side limit should be reduced in accordance with those
same principles.” Advisory Committee notes to 1993 amendments to Rule 30(a).

The factors a court is to consider when determining to change the presumptive limit of ten
depositions per side are the following: (1) whether the discovery sought is unreasonably cumulative
or duplicative, or is obtainable from some other source that is more convenient, less burdensome,
or less expensive; (2) whether the party seeking discovery has had ample opportunity by discovery
in the action to obtain the information sought; and (3) whether the burden or expense of the
proposed discovery outweighs its likely benefit, taking into account the needs of the case, the
amount in controversy, the parties’ resources, the importance of the issues at stake in the litigation,
and the importance of the proposed discovery in resolving the issues. Fep. R. Civ. P. 26(b)(2).

See Proposed Amendments to the Federal Rules of Civil Procedure and Evidence, 181 ER.D. 18,
83. (“Unless otherwise authorized by the court or stipulated by the parties and deponent, a
deposition is limited to one day of seven hours.”)

See, e.g., ILL. S. Cr. R. 206(d) (“No discovery deposition of any party or witness shall exceed three
hours regardless of the number of parties involved in the case, except by stipulation of all
parties or by order upon showing that good cause warrants a lengthier examination.”). The
Committee succinctly stated that the basis for this amendment was that “The Committee is of
the opinion that the vast majority of all discovery depositions can easily be concluded within
three hours.” Committee Comments to Illinois Supreme Court Rule 206(d).
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The rationale given by the Advisory Committee for its 1998 proposal may provide a
good example of the practice of judicial rulemaking by consulting the current myths.
The Advisory Committee notes state that the basis for this proposed amendment was
that “the Committee has been informed that overlong depositions can result in undue
costs and delays in some circumstances.”” The justification given for the proposed
amendment is perplexing for three reasons.

First, unlike several of the other amendments proposed in 1998, there is no citation to
authority for the claimed justification.

Second, the statement of justification is written in elusive language. For example, it is
written in the passive voice. The reader is told that the Committee was informed of
something but not who did the informing. Further, the justification states that
“overlong depositions can” cause undue costs and delay, not that these results
necessarily follow. Moreover, the justification contains the qualifying language “in
some circumstances.” Thus, by implication, there are other circumstances in which
“overlong depositions” do not cause undue delay and costs.

Third, and more important, the justification given is contrary to the available empirical
data. As to the number of depositions, the FJC Study found that 75 percent of attorneys
reported that in their cases seven or fewer individuals were deposed, and only 4 percent
of attorneys reported a belief that too many depositions were conducted.” One quarter
of the attorneys reported only one or two individuals being deposed.” As to the length
of depositions, only 12 percent of the attorneys who took depositions in their cases
complained that the depositions were too long.* The median length of the longest
deposition was four hours, and 75 percent of the attorneys reported that the longest
deposition was no longer than seven hours.*" A separate Federal Judicial Center study of
local rules that either imposed time limits on depositions or authorized judges to
impose time limits found that there was no reliable evidence that such limits achieved
the intended results of reducing cost and delay.”” The empirical data again show that a
small minority of cases generate a very high number of hours for depositions.*

D. “Initial Disclosure Reduces Costs, Delays, and Other Discovery”
There appears to be a generally held belief that initial disclosure and discovery will
reduce the costs of litigation. This belief is tenuous. The RAND Report found that the
data and analyses do not support strongly the policy of using mandatory early
disclosure to reduce costs of litigation and time to disposition.* The RAND researchers
found that requiring initial disclosures produced no statistically significant effect on
the number of lawyer hours worked.* A recent American Bar Association survey of

27. Proposed Amendments, 181 ER.D. at 85. In 1991, the Advisory Committee had proposed a six-
hour time limit on depositions. Proposed Amendments to the Federal Rules of Civil Procedure,
137 ER.D. 53, 111-12.

28.  Empirical Study, 39 B.C. L. Rev. 525, 538 (1998).

29. Id. at 571.
30. Id.at 538.
31. Id.at571.

32. Id., citing MARIE CORDISCO LEARY & THOMAS E. WILLGING, FEDERAL JUDICIAL CTR., NUMERICAL AND
DURATIONAL LiMITS ON DISCOVERY EVENTS AS ADOPTED IN FEDERAL LOCAL RULES AND STATE PRACTICES
10-11 (1998).

33. Id.
34. Discovery Management, 39 B.C. L. Rev. at 678.
35.  CJRA Final Report, 175 FR.D. at 98.
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lawyers reported similar results. According to this survey, there was no evidence that
disclosure had reduced discovery costs or delays; and in fact, to the extent disclosure
had any effects, most were negative.*

In contrast to the RAND Report’s conclusions, the FJC Study is less damning of the
belief that initial disclosure results in reduced discovery costs and delays.” But its
results are, at best, ambiguous on this question. For example, the FJC researchers
identified seven hoped-for results of initial disclosure, but their survey found that at
least a plurality, and usually a majority, of respondents said they believed that initial
disclosure did not have the intended effect.” Specifically, as to the hope that requiring
initial disclosure would decrease the amount of discovery, 47 percent of the responding
attorneys said that initial disclosure had no effect—slightly higher than the percentage
of attorneys who said they believed that initial disclosure did decrease discovery.*
Apparently, even if attorneys engage in initial disclosure, they will still conduct the
discovery that they believe it is necessary.

E. “Discovery Will Be More Efficient and Effective If Attorneys ‘Meet
and Confer’ about Discovery Issues”

There is a pervasive myth that, if attorneys meet and confer about discovery issues
prior to involving the court, litigation will proceed more efficiently. The popularity of
this myth is manifested in “meet and confer” requirements for both planning
discovery and resolving discovery disputes.® These requirements and the myth that
has engendered them may have their origins in judicial dislike for presiding over
discovery squabbles. No judge likes being drawn into a battle until it is clear that the
two sides have actually reached an impasse. Nevertheless, this understandable reaction
by overworked judges should not be confused with empirical evidence that such “meet
and confer” requirements actually streamline discovery planning and reduce the
number of discovery disputes. In fact, it appears that “meet and confer” requirements
are not successful in many respects.

The 1993 amendments to Rule 26(f) provided that the parties were to “meet to discuss
the nature and basis of their ‘claims and defenses'... and to develop a proposed
discovery plan.”*' The 1993 revision directed the parties to meet in person.*

Unfortunately, this ostensibly sensible requirement may not produce the results
expected. The RAND Report found no consistently significant change in predicted time
to disposition resulting from the requirement of a joint discovery plan, nor was there a
significant change in predicted lawyer work hours even if only complex cases were
considered.*

36. Discovery Management, 39 B.C. L. Rev. at 679, citing KATHLEEN L. BLANER ET AL., AMERICAN BAR
ASSOCIATION, MANDATORY DISCLOSURE SURVEY: FEDERAL RULE 26(A)(1) AFTER ONE YEAR 1 (1996).

37. Empirical Study, 39 B.C. L. Rev. at 562.

38. Id. The seven hoped-for results were (1) reduced overall litigation expenses; (2) reduced time to
disposition, (3) increased overall procedural fairness, (4) increased fairness of case outcome, (5)
increased prospects of settlement, (6) reduced amount of discovery; and (7) reduced number of
discovery disputes. Id. at 563.

39. Id.

40. Fep. R. Civ. P. 26(f); Fep. R. Civ. P. 37.

41. Fep. R. Civ. P. 26(f).

42. Advisory Committee notes to 1993 amendments to Rule 26.

43. CJRA Final Report, 175 ER.D. at 103.

Zb Papers of the Roscoe Pound [nstitute



The FJC Study is less clear on whether a requirement that parties meet and confer to
develop a joint discovery plan is effective.* The FJC Study did find, however, the
majority of attorneys who had met and conferred did not think meeting and
conferring had any effect on litigation expenses, disposition time, fairness, or the
number of issues in the case.*

The 1993 amendments also required that, prior to filing a motion to compel with the
court, the party must have conferred in good faith, or attempted to confer, with the
person or party that failed to make discovery.* The bases for this amendment were
claims that similar local rules had been successful.”” Similarly, state courts had also
maintained such rules.” Whether a “meet and confer” requirement actually reduces
cost and delay is questionable, however. The RAND Report found no statistically
significant reduction in attorney work hours, time to disposition, attorney satisfaction
or perceived fairness in cases for which “good faith effort” rules were in force.*

The judiciary’s faith in requiring attorneys to meet and confer to discuss both discovery
plans and disputes may be misplaced. The empirical data suggest that such
requirements do not have the effect that one would expect. The explanation may lie in
the relatively narrow spectrum of cases in which discovery abuse occurs. Outside of that
spectrum, counsel apparently cooperate. In the problematic cases in which abuse does
occut, no requirement to meet and confer will change

the equation. Only a strong judicial hand will.

The civil justice system is
I1l. CONCLUSION

The civil justice system is in an era in which both in an era in which both

horror stories and innocent and sensible concepts

. ) ) horror stories and innocent
take on mythical proportions. Coincidentally, and

fortunately, there happens to be a large, new supply and sensible concepts take
of empirical data regarding discovery, at both the
federal and state levels. As individuals who all have on mythical proportions.

an interest in seeing that our courts’ discovery

procedures meet the universal goal of providing “just,

speedy, and inexpensive” determination of civil cases,

we should carefully review the empirical data before our court system’s rules of
discovery are amended. Moreover, further empirical research on these issues should be
conducted so that future decisions will not be based upon outdated or misleading
information.

44. Empirical Study, 39 B.C. L. Rev. at 537-38.
45. Id. at 570.

46. Fep. R. Civ. P. 37(a)(2)(B). See generally Johnston, Amended Rule 37 Requires Parties to Meet and
Conffer, FEDERAL DISCOVERY NEwS 4 (May 1996).

47. Advisory Committee Notes to 1993 Amendments to Rule 37.
48. See, e.g., ILL. S. CT. R. 201(K).
49. Discovery Management, 39 B.C. L. Rev. at 662-63, 680.
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ORAL REMARKS OF DEAN JOHNSTON

We are fortunate that those who want to know the facts about discovery and its role in
the civil justice system, especially those who have a need to sort out the facts from the
myths as part of their professional activities, have access to a large body of information
compiled over the last thirty years by nonpartisan academics and professional
researchers who actually work for the judiciary. This is especially true on the federal
side, where more resources have been made available for court management research.

In particular, two recent studies have provided voluminous empirical data regarding
the discovery process—one conducted by the RAND Institute for Civil Justice, and the
other by the Federal Judicial Center.

Having looked at those studies and having read some of the literature, we discover that
there is a range of disagreement, perhaps on what are facts and what are those things
that I have described as myths. But the range of disagreement is somewhat hedged in
by many of the findings themselves. The findings themselves sometimes relate to
things that seem to be very, very easily verifiable, if we get the information correctly
and objectively, such as hours attorneys spend on a matter. But then again the feelings
that attorneys have are not so easy to define. Those feelings might reflect the moment,
might reflect an experience of just one case or several cases. I myself have my own
impressions about these matters based upon the experiences I have had as a trial
attorney over the years. So that much is still in flux, much still needs to be worked on,
and we have to get into this matter much more closely.

I believe these two empirical studies provide most of the factual basis upon which we
are carrying on our discussion today of the proposed changes, their effect on the
discovery rules, and their effect on the overall civil justice system. We have to keep
those two aspects in mind—sometimes the impact is only upon the rules of discovery
themselves, sometimes it's upon the entire judicial system.

What I have picked are five areas which I would say are myths—things that are basically
anecdotal information that we have worked from and collected as a body. [This
information] may turn out to be accurate as we continue to work with it and try to
develop it to see where [we] are going with it. It may turn out that some defects that I
have identified disappear as we work with the material some more. But at this moment, I
think we rely upon those studies as to what we are working with and accept the findings
that they have made because it’s the best we have at the moment. And it’s a credit to
those who have conducted the studies that we have even gotten as far as we have.

The various things that I have identified as the five myths are set out in the paper, and
they are

1. Discovery use and abuse are causes of unnecessary cost and delay.
2. A short discovery period by itself leads to faster case dispositions.
3. There are too many depositions, and depositions take too long.

4. Initial disclosure reduces costs, delays, and other discovery.

5. Discovery will be more efficient and effective if attorneys meet and confer
about their discovery issues.

I'm sure you are either in agreement or disagreement with me right now based upon
your own experience, because experience is basically what we have been working on.
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But again, as we put in some caveats as to what we are working with, it seems to me
that much of what we are saying has to be put in broader perspective so that we can
go back and look at the material that we have and decide how valid most of the
commentary is today.

To start off with, most of the studies are devoted to the discovery provisions of the Federal
Rules of Civil Procedure. Many of those rules are different from the state rules, many of
the problems in the federal courts are different from those in the state courts, and that
difference has to be taken into account as you make your own judgments in this matter.

I would think also that when we look at some of these conclusions we are drawing, we
have to consider the particular kind of litigation we are dealing with. Obviously,
certain complex litigation is entirely different from some rather simple litigation. Even
if the litigation is not complex in and of itself substantively, some of that litigation,
simply by its very nature, is going to entail far more discovery. I don’t know if it has
to, but it seems to. Personal injury litigation and civil rights litigation of all sorts seem
to entail an awful lot of discovery over who did what to whom and when and how,
which then requires an awful lot of work, as opposed to some contract litigation,
where you have documents you can work on that are readily available to everybody.
So we have to put that into the equation.

I do believe we also have to take into consideration
such things as civility among the lawyers. Again, 1

suspect that those of you who sit on appellate courts, There are perh aps a sma Il
some of you having sat in the lower courts I'm sure,

probably understand that whether the rules indeed percentage Of lawyers who
work has an awful lot to do with civility. There are

perhaps a small percentage of lawyers who can make can make sure that no

sure that no conceivable set of rules will work the . .
way they’re supposed to work if they put their mind conceivable set Of rules will
to it. (I think I've run into a couple like that. I hope
I've never done that.)

work the way they’re

Then, of course, there is the market effect, and that supposed to work if they
goes back to the complexity of the litigation. Quite . ] .
obviously no attorney, unless he’s one of these ones p ut their mind to it.

that you have a problem with, no attorney is going
to put more time and expense into a case than the
case can possibly recoup for him. It's just not going
to happen that way.

And then again, the last thing that you have to take into consideration is the impact
that some of these things we're talking about have in combination in any particular
case—a federal case as opposed to a state case, complex litigation as opposed to simple
litigation, civil or uncivil lawyers, etc. Various combinations increase the impact.

So I'm aware of all those things as I go through this, but I have picked on these five
points and have tried to isolate them for purposes of discussion and for clarification, in
hopes that it will engender rules that are more focused on the vast majority of cases
that we deal in.
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COST AND DELAY

The first one I talked about was whether discovery use and abuse are the cause of
unnecessary cost and delay generally in the civil system. The two reports that I have
referred to, the RAND Report and the [Federal| Judicial Center report, address this
issue, because obviously this is something that many people believed for many years.

The RAND Report began to focus in on the amount of discovery that is actually done,
which presumably can tie up the judicial system. And the nature of my practice led me
to be somewhat surprised by this very proposition itself, because the RAND Report
found that in 38 percent of the cases they reviewed there was no discovery, which
eliminates an awful lot of litigation from the discovery problem. The Federal Judicial
Center study addressed that same issue and came up with the figure of 50 percent. And
a study done for the state courts came up with 42 percent, and, indeed, found further
that in about 37 percent of the cases only three pieces of discovery were involved.

So discovery appears to be heavily used in only a limited number of cases. And I think
that has to be taken into account if you're concerned about discovery, in and of itself,
overwhelming the judicial system. As to whether discovery abuse causes unnecessary
cost and delay, it may or may not have an impact. I am unable to draw a strong
conclusion on that one.

SHORT DISCOVERY PERIODS

The next myth is that a short discovery period, by itself, leads to a faster case
disposition. In this one we have some equivocation, I would say, between the two
studies. The RAND Report would say yes; the Federal Judicial Center, as I understand it,
has no significant finding in this area, so we are not sure here. And it seems to me that
this is the kind of statement that needs further inquiry and development before we
can rely on that conclusion in making our rules. Maybe we could say that statement is
all we have, so we've got to go with it. But again here is one of the uncertainties about
the study, too, because some of the commentators said the answer about this particular
issue may vary because of the types of cases in the population they looked at and the
method of inquiry. So that here I would say we have nothing to rely upon now on
whether a short discovery period, in and of itself, will shorten the time to disposition.

DEPOSITIONS

The next myth is that there are too many depositions, and depositions take too long.
In 1993, the amendments set a presumptive limit on the number of depositions and
also gave the courts authority to control the number of depositions—which, curiously
enough, I thought they always did have. In 1998, the proposal is to limit depositions
presumptively to one day of seven hours. Of course some states are already following
this particular proposition.

When we begin to look at that problem, there’s not much to work with on this
particular question. The committee reports say that they have been informed that
there are too many depositions and that they take too long, but I cannot find in the
committee reports a source of that information—which, you know, would be helpful
for the academician so that we could work on it a bit.

And, you know, overly long depositions may cause undue cost and delay, but that
means you have defined the problem in and of itself. If you simply say an over-long
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deposition caused delays and dollars, it’s obviously because it was over-long, so I don’t
know what magic hour limitation solves the problem.

Here again, it seems to me that in many cases the market will define how long a
deposition is and how appropriate any one deposition is to take. Obviously, I know as
a plaintiff’s attorney that you can’t atford to take numerous depositions, with the cost
of typing up, but it always seems the defense counsel wants to, and no, they do not
want to waive signature, so you have to get it typed up if you're going to make use of
it later on. You can't take a long and needless deposition if you are plaintiff’s counsel.

So again, this goes back to two thoughts that I had immediately when I saw that
particular proposition: this probably turns on the question of civility, and the question
of the market for the case, the economics of the case. Those are the issues that should
be addressed, because apparently the vast majority of lawyers do not take too many
depositions and depositions that are too long.

And when we take a look at the specifics of it, the studies find that 75 percent of the
attorneys took seven or fewer depositions in their cases, and only 4 percent said too
many depositions were taken—a matter of opinion, certainly. So again, we don’t have
a tremendous number of depositions being taken at great length in the bulk of cases.

Once again, I think there is probably a difference between the nature of the cases, and
we might even reflect upon the types of cases you ordinarily find in federal court as
opposed to the types of cases you find in state court.

INITIAL DISCLOSURE

The next proposition was that initial disclosure reduces costs, delays, and other
discovery. The RAND study, when it addressed this particular point, found that there
was no significant reduction in the lawyers’ hours when initial disclosure is required.
Discovery goes on apparently pretty much the way it always goes on regardless of
initial disclosure.

The Federal Judicial Center study found that the results that had been hoped for from
utilizing initial discovery (which they listed) were not necessarily achieved. Some of
them were, but not all of them. So that is rather inconclusive.

As a plaintiff’'s counsel, my personal opinion is that I think you're foolish not to
provide initial disclosure, particularly if you're getting along with your defense
counsel, because the case is going to move along a lot easier.

MEETING AND CONFERRING

Then you come down to the last myth I addressed, and that is that discovery will be
more efficient and effective if attorneys meet and confer about discovery issues. In
1993, amendments to Federal Rule 26 required meeting and conferring, and required
that a plan be worked out, and that all sorts of information be disclosed back and
forth, with the court not involved initially, but then involved in the later stages.

Once again, the RAND study found there was no significant change in the disposition
or in lawyers’ hours from such a requirement—that it had little, if any, impact on the
overall progress of the litigation. The Federal Judicial Centet’s report was somewhat
inconclusive about this, but said that most lawyers found no impact from this
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particular rule. Again, it’s hard to tell now why that is, and perhaps it would be a
legitimate inquiry for somebody else to try to find out why this is so. I can speculate
on it myself, because I did engage in meeting initially with opposing counsel, without
the rule, in state practice.

Now, the next issue is, of course, enforcement of sanctions. The Federal Rules adopted
the practice that was found in several state rules beforehand, that before you go to the
court to resolve a discovery dispute, the attorneys indeed must confer with each other.
Some rules say they must confer “in good faith.”

That kind of rule does not seem to help at all. Call up your opponent
and say, “Where are the answers to interrogatories? They’re overdue,
and the time for closing out discovery with this very difficult judge is
coming fast and we need that information.” If they are a reasonable,
civil opponent, they will immediately get you the information.
However, my suspicion is if they are the other type of attorney, you
will probably spend more time trying to meet the technical
answers to interro gatories 27 requirements of that rule than you would if you just had been able to
go to court in the first instance and say, “I need an order to compel,”
or some other sort of sanction in this particular case.

Call up your opponent

and say, “Where are the

Again, in my own experience, it’s a pleasure to work with attorneys
who are going to cooperate in discovery. Attorneys who don’t want to cooperate are
going to find a way to make the rules nonfunctional, and this is one of the rules that is
a particular problem. Since I don’t practice anymore, if I could just make a little pitch
to the judges, if you wouldn’t apply this rule so technically sometimes you’d probably
find things moved along a little better on discovery and you could resolve the matter.

Those are the facts and myths that I have identified for discussion purposes, and I
would hope that over time, maybe even here today, we could resolve some of them a
little better and move along and get things done. Again, I don’t think that the Federal
Rules should drive state rules entirely because there are different problems, different
cases naturally in the courts, and different attitudes as to how they should work.

I say that because I know that many of the states, particularly the smaller states,
principally use the Federal Rules as their models for their rules and for developing a
body of case law that they can rely upon when they are faced with a dispute in their
courts. Some of you judges here are in a position to affect those state rules. Before you
do, I would urge you to take a close look and decide what sort of impact the change
would have. Is the change supported by the findings in these two studies and the
other studies that are available? Or would the change merely be driven by anecdotal
information that has been relayed to you and to other judges, by attorneys who may
have, at that very moment, an aggravation and who are not actually dealing with a
problem that is before them.
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COMMENTS BY PANELISTS

Honorable Paul V. Niemeyer
Gerson Smoger, Esq.

Francis H. “Brother” Hare, Esq.
Honorable Gerald Elliott

HONORABLE PAUL V. NIEMEYER

It’'s an enormous pleasure to be here. I'm grateful to be here. I'm grateful to Andy
Scherffius and Howard Twiggs for inviting me.

And as you know, it gives me a little bit of a platform as chair of the Advisory
Committee on Civil Rules to discuss with you problems that have occupied the Federal
Rules committee for several years now, and I think you might be interested in knowing
some of our experiences.

I should say that whether a state follows the discovery process or not should obviously
be an independent judgment, but the question inevitably leads to some bigger
questions that I'd like to talk about very briefly before I respond to Dean Johnston,
because I think there are some answers and there are

some things that we don’t have answers to.

But the first question that we really have to ask is, “Is

there a problem, and if there isn’t a problem, why are The ﬁ rst queStlon we have to

we fixing it?” And of course the question “Is there a ask is. “Is there a pro blem
problem?” sort of begs the question, because we ! ’
really have to ask what discovery is, and why we and if there isn’t a problem,

have it. We're probably the only country in the world

that has discovery as we have it now. There are other Why are we ﬁxing it?”
countries that have it to a lesser degree, and many

countries look at the American civil justice system

and find it peculiar.

Two Fundamental Questions

So in the Advisory Committee on Civil Rules, which I chair, we did ask these
fundamental questions before we began. Number one is, “What does discovery
contribute to the civil justice system?” And number two is, “How much does it cost
and is it too expensive for what it contributes?” And those are tough questions. They
can be subjective. And anybody looking at those questions has to look at it with a
larger view rather than an individual constituency. What we learned was that the
American civil justice system is indeed different, and the idea of discovery is a fairly
novel one. It came, as you know, with the 1938 experiment in revising the rules of
procedure. It was an experiment when the civil rules were adopted. Before then, we had
code pleading, very little discovery; you had to basically dig out what you could get.
And as many of the old time lawyers say, trial was by ambush.

In 1938 the experiment, which still hasn’t been revisited, was this: We're going to
require the attorneys to file only notice pleading, sufficient to put the defendant on
notice, and we'’re going to develop the issues through discovery, and the discovery is
going to be committed to the attorneys to manage, and you go to court only when
you have a problem. It’s an interesting experiment and at the time there was a fair
amount of writing urging the bench and the bar to get engaged in that process, have
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this notice pleading and have the cases developed by this accommodation among
attorneys in developing their cases through discovery.

Well, if you think of our system as an adversary system and you commit the resolution
of discovery problems to the attorneys, you can expect that at some point in time
when the discovery process gets to be really used, there’s going to be a problem. It’s a
little bit like the fox guarding the chickens—there’s going to be a fight.

I think with the growth in use of discovery (actually with the growth of litigation
following the Second World War), we have found that attorneys are
the most entrepreneurial group in our country, and they have learned
that discovery is a very useful process. They have learned that class

Di scovery does regulate. action is a very useful process, and we have these judicial mechanisms
now being used to their fullest, and everybody is asking, “What have
We’ve asked the genera |  we wrought?” And so when we ask the question, “Is it broke?” I'm not
sure there’s a good answer. I'm not sure we can go and conduct a
counsel Of the big survey or a study and say, “Discovery is broke.” What we can conclude
. . is we can find out how much it costs and we can make a judgment
businesses who think  about whether that cost is too much for what it contributes.

they’re regulated through  Asyou'll probably hear this afternoon from Professor Paul
. . Carrington, our system of discovery is in effect somewhat a
dlscovery lf they’d rather displacement of the regulatory state. Discovery does regulate. And
we've asked actually the general counsel of the people who think
they're regulated, which would be big business, and asked them the
question, “Would you rather be regulated by discovery, broad
discovery, or by an agency process in Washington?” And the response
The res ponse was very was very quick, “We prefer the discovery process.” Well, I don’t
know what that says because at the same time these same general
quick— "We prefer the counsel are complaining about responding to document requests that
cost them in the hundreds of thousands of dollars.

be regulated by an agency

process in Washington.

discovery process.”

What Won’t Change

The Advisory Committee at the federal level has bypassed these

questions. After we've taken the short look, we’ve concluded it is not
our role to reverse the tide on this. We have accepted two notions: number one, that
discovery is an important part of our process; and number two, that anything we do
will not be intended to undermine the policy of full disclosure. So that, as part of the
litigation process, full disclosure will remain the policy.

Now, whether the states continue to do that, that’s a question of course that each of
your rules committees can examine, but if you continue the model that was set up by
the 1938 experiment, then the process is still easy access to court through notice
pleading, and full disclosure through discovery.

That still doesn’t answer the question of whether it’s too expensive, and so we did set
about to try to make that finding and we have found some interesting things. As you
may recall, there were some numbers being tossed around by the President’s Council
on Competitiveness years ago that discovery cost 80 percent of the litigation process.
I've never seen where that number came from or what the basis was for it. I think
Fortune magazine sort of came up with that number and it may have been
“eyeballing” something. But it’s provocative. Eighty percent sounds like a very
expensive cost for disclosure. Now, maybe it’s worth it. But that’s one of the ideas
that was facing us.
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We did conduct some studies, and I think we're fairly confident of what we can talk
about now about the cost of discovery. The data that Dean Johnston has referred to,
the main data that we looked at, came in two studies we conducted.

RAND and Federal Judicial Center Studies

The RAND Institute for Civil Justice had conducted a study following the Civil
Justice Reform Act in 1990, and they collected enormous amounts of data. They still
haven’t crunched all the data, but they were responding to Congress’s request in
that act to find out what was going on in the civil justice system. We asked the
RAND Institute to relook at some of that data and answer some questions about
discovery, which was only a small part of the study.

The second thing we did was we asked the Federal Judicial Center to conduct a study
specifically for us in which they were to find out what’s going on and how much it
cost. The data are very interesting. Number one, I can confirm, at least from what I
know, confirm what Dean Johnston said, that discovery is not a problem in every
case. As a matter of fact, we heard anecdotal data that says, “It’s not broken, don’t
fix it.” In the vast majority of cases discovery is not a problem. And we learned that
the reason it isn’t a problem is that it’s not used!

In about 40 percent of the cases in federal court there is no discovery. In about, and
I don’t remember the exact number, another 25 percent, maybe 30 percent,
discovery is used to the extent of three hours. So

we're looking at 60, 70, maybe even 80 percent of

the cases where discovery is not a factor. It’s just

basically the attorneys take a deposition, there is a

little bit of exchange of documentation, and they Ifa rule proves to be

try their cases. The attorneys who are talking to us . . .

from those cases say it’s not broke, don’t fix it. znefﬁaent in 10 per cent Of
But that doesn’t tell the whole story. I don’t think the cases, it seems to me

it’s good rulemaking to say simply that, because a

rule is not used, it doesn’t need to be fixed. If a rule that rule oug ht to be ﬁxed-
is used in 10 percent of the cases and it proves to be

inefficient, it seems to me that rule ought to be

tixed. And what we did learn is that discovery is

actively employed in a small number of cases. But in that small number of cases,

discovery can get as high as 90 percent of the litigation costs.

We also learned anecdotally that attorneys from both plaintiffs and defendants said
the cost was too great. They did not like it. Eighty-three percent of the attorneys we
polled said, “We want some change.” Now the kind of change they wanted differed.
It was all over the ballpark, but they did want some change.

We learned that in all federal cases (which takes into account those cases where
there is no discovery) the average cost of discovery is 50 percent of the litigation
cost. You may say that’s not too expensive or you may say that it is too expensive,
but you can’t overlook the fact that it is a substantial part of the cost of litigation. In
our civil justice system—where we're resolving disputes not by dueling but by going
to court—in the average case we're spending 50 percent of the litigation costs, and
in some cases up to 90 percent, in trying to find out what the case is about.
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Goals of Rulemaking

I think responsible rulemaking can respond to that data and determine whether we
can reduce the cost, make the discovery more efficient, without giving up the policy
of full disclosure. And not only do I think we can determine it, I think at this point
in time, the 1990s, we have to do that. Let me explain why.

I read in the Baltimore Sun the other day that Martin Marietta, a company in Maryland,
generates 30 million documents every month within its company on the computers. A
million documents a day, one company. If you as a plaintiff were to ask that company
to produce each and every document over a period of seven years that refers or relates
to a particular subject matter, the volume would be enormous. With computers having
access not only to corporate documents, but also to Internet documents, Library of
Congress documents, et cetera, in a few years the data within any company may be
unlimited, and the question now is, “What are we going to discover
when we want to resolve a dispute? What information can we ask
for? What information are we going to draw on?” I think that’s the

The rulemaking pETSOI’lTld “$64,000 question” that we haven’t answered yet.

But the one thing I'm confident of is that the rulemaking personnel
have to start focusing on the fact that discovery is not opening
everything up and asking for everything. If it is, it will just kill the
system of justice. We have to start thinking about discovery being
does not mean openin g tailor.ed to issues, tailored to the fii§pute before tbe CouFt, and I think
that is the goal that the federal civil rules committee tried to focus on.

have to start focusing

on the fact that discovery

everything up and asking

Rulemaking Process

We're fortunate to have with us today Rick Marcus, who is our

Special Reporter. He's sitting there in the audience. Rick led the

subcommittee that looked at this question and drafted over forty

Of justice. possibl.e changes to the Federal Rul§s. They were brought up to the
committee, and we ended up selecting about five or six which we
thought were modest and balanced, that would not favor plaintiffs
over defendants, and that would go forward in this direction.

for everything. If it is,
it will just kill the system

Also, we looked at what we thought politically would be attainable at this point. But
as chair of that effort, my view is that we’ve got to take this step. And it’s foolhardy
for any particular interest group to try to block it when we're facing the bigger
question in the information age of how we are going to conduct discovery. In the
United States we do not want to give discovery up. When we litigate a dispute, we
want to have that disclosure. And if we want to have the disclosure, it's going to
have to be rational. We can’t make litigation cost millions.

What we end up doing is we start looking for alternative dispute mechanisms—
mediation, arbitration. And all of those are fine, but I think from time to time that
all of those are a slap in the face of the judiciary, saying “You can’t handle the
cases.” And so the big effort is to try to find a way to provide full disclosure with
more efficiency and less cost.

Now, if you have that outlook, I don’t know if you can conclude that the rules are
broken. They may not be broken. But if you ask attorneys who have practiced in the
‘50s, ‘60s or ‘70s, they'll tell you that back then, you’d get a file a couple of inches thick
and you’d think it was a big file. Most cases were that thick after discovery. But in a case
that has been fully discovered today, you're looking at warehouses, discovery rooms,
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offices that are devoted entirely to documents and document sorting. And now that
you have computer data that is being selected, you have banks of documents—industry
banks maintained both by plaintiffs and defendants. If we're going to continue this
process in the information age, we need to do something. And I think the process that
our civil rules committee has begun is a small step, but I think it’s a necessary step.

Limitations of the Data

And so when I answer Dean Johnston about whether it’s “broke” or whether it costs
too much, the data aren’t going to show all of this. The data are going to show certain
things. One thing we do know is that it’s costly, and I think our anecdotal data will
confirm that. We do know, for instance, that depositions go on for days in highly
discovered cases, and the attorneys think it’s perfectly appropriate. A seven-day
deposition in an antitrust case? They say, “What’s wrong with that? It takes seven days
to answer the questions.” In any of these big cases, the depositions go on for weeks.
And the complaint we heard from the plaintiffs was, “The depositions are killing us
financially.” The complaint we heard from the defendants was, “The documents are
killing us.” And so the question is how to address both of those concerns.

We did find from our data that depositions were the single largest cost items in
discovery. You might think, from all the anecdotal data, that documents would be the
biggest cost items, but it turned out that depositions were. We also learned that, in
various states—and some of you here can supply better information than we probably
had, but I think in Arizona and I think in Illinois and some other places (Florida,
maybe)—there are state rules that put a presumptive limit on depositions. You may
say, “How arbitrary! How can you make one size fit all?” Most people in those states
told us that that was the presumption they went into the debate with.

I think both Arizona and Illinois have a three-hour presumptive limit. And in those
situations, three hours turns out to be fine. Every one of the people we talked with
said it’s working fine. They get together and agree for longer times, but at least there’s
a norm. And our purpose was to establish a seven-hour norm.

Where Rulemaking Stands

Anyway, we have various rules changes. They're in publication now, they’re being
debated now, they’ve cleared the Advisory Committee on Civil Rules and the Committee
on Rules of Practice and Procedure (what we call the “Standing Committee”), and they
go to the Judicial Conference of the United States, which is the legislative body of the
tederal judiciary, in September. I'll be happy to talk more about these—not to talk about
the federal rules, but more to talk about the rules of

discovery and the rules process that you have in your

states and what ought to be appropriate.

The proposed changes to

the federal rules have been
Let me talk about three of the myths Dean Johnston

referred to. Are they myths or not? Myths are things made without an adequate
we know are wrong. The reality now is that we don’t , )

know very much about the important issues in base Of lnf ormation.
discovery under the most recently implemented

changes to the Federal Rules. The problem I have

about the new proposed changes to the Federal Rules

is that they’ve been made without an adequate base of information. That’s because the
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two studies that have been talked about relate primarily to discovery as it existed
before the most recent changes.

In any case, the two studies Dean Johnston talked about don’t appear to conclude that

there is a problem with discovery. The question, then, is whether the two studies are
right. If so, then the alleged problem is a “myth,” because we do
know the empirical data say there’s no problem.

) ] Generally, I thought that the process used by the Advisory
If SOmebOd}/ IS WOTklng f O Committee on Civil Rules was a wonderful process. The Committee
brought in a lot of people, and they held at least two conferences
that I attended in San Francisco and Boston. But at the end of that
process I was surprised, to be frank, that changes were proposed at
all, except those to achieve uniformity, which is the one thing almost
aren’t a substantial everybody agreed was necessary in the federal court system.

me and they’re preparing the

case and discovery expenses

percentage of our costs, I  Cost and Delay

My response to the complaint that 50 to 90 percent of litigation costs
arise from discovery, to be honest, is that if somebody is working for
me and they’re preparing the case and discovery expenses aren’t a
substantial percentage of our costs, I want to know what they’re
spending their money on. Because discovery is all you're spending
your money on when you start a new case. That is the substance of
the case. What else would they be spending money on?

want to know what they’re

spending their money on.

On the other hand, when we look at the benefits of discovery, the Federal Judicial
Center [FJC] report clearly said that 69 percent of the attorneys said that they
benefitted from discovery, while 8 percent said there was too little information, and 9
percent said there was too much information.

So is the cost of discovery right? The FJC reports that 54 percent of their respondents
thought that the expense was about right. I was surprised that more people (20
percent) thought the expense was too low, and only 15 percent thought it was too
high. I think probably we're all surprised at that finding in the FJC report.

Initial Disclosure

Initial disclosure is really a planned agreement on interrogatories and requests to
produce documents that the courts impose, basically establishing ahead of time that
this is the type of information courts are going to require to be disclosed.

I practice in quite a number of states. I have offices in Texas and in California. Texas
just came out with a new proposal on initial disclosure. All initial disclosure is, in my
mind, an agreement that’s made, legislatively or by the judiciary, to say in essence,
“We're not going to hear motions to compel on these items. These are the things that
the other side can request legitimately, and when they do that, you can’t object to
their request.” For instance, in California we have form interrogatories, and the form
interrogatories can’t be objected to.

The fight then comes over what specific material is going to be required to be disclosed.
Now there are proposed changes to the Federal Rules that would shift to requiring
disclosure only of what supports your side in the litigation, and you don’t have to
make initial disclosure of matters that don’t support your claims or defenses. But
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obviously the things that don’t support your claims or defenses—the things that hurt
you—are where the discovery fight is. Essentially, this, in my opinion, will render the
initial disclosure requirement somewhat meaningless.

Depositions

One of those people with “anecdotal evidence” whom Professor Johnston referred to,
and who are referred to in the report’s discussion of limitations on depositions, was
me. I once sat through a fourteen-day deposition of a quadriplegic in a civil rights case.
We went through everything about his life, almost minute by minute. And when we
got into court, thirteen and a half days’ worth of deposition testimony were struck by
a one-paragraph motion in limine. So I do support some limits on depositions.

Trial Date

The last comment, and I think this is the most important thing, is the one thing that
both the FJC and the RAND reports say that reduces costs and time and improves the
amount of information in discovery—the only thing they agree on—namely, a firm and
early trial date. There are some corollaries to Murphy’s Law that lend support to this idea.
My favorite corollary is that Murphy was an optimist. But my next two favorite corollaries
are (1) “An early, firm trial date saves money, because work expands to fill available time”;
and (2) “Ninety percent of the work in cases tends to be done prior to the last month
before trial, and the other ninety percent of the work is done in the last month!”

FRANCIS H. “BROTHER” HARE, JR., ESQ.’

Dean Johnston'’s paper reveals four things to me about him: (1) he is well read and
fully prepared to address the topic; (2) he is essentially a philosopher; (3) he correctly
perceives the overarching purpose of the discovery process; and (4) he is utterly
objective and impartial in his approach to the resolution of the “problem” affecting
the current-day conduct of discovery.

Now let me turn to the five myths he identified about discovery:

“Discovery Use and Abuse Are the Cause of

Unnecessary Cost and Delay” )

Dean Johnston’s paper primarily addresses It is a common
“overutilization” as an abuse of discovery. As they ) )

relate to this variant of discovery abuse, I agree with mispercep tion that
his observations. But in fact there are two variants of
discovery abuse: (1) overutilization, and (2)
stonewalling. Virtually everything that Dean
Johnston was talking about in his discussion of the
five myths assumes that discovery abuse equals
overutilization.

discovery abuse equals

overutilization.

Dean Johnston is to be forgiven for overlooking stonewalling because in fact
“discovery abuse equals overutilization” is a common misperception. And there is a
corollary perception that plaintiffs’ counsel are the primary perpetrators of the
overutilization variety of discovery abuse. Why is that?

1.  Mr Hare prepared an extensive written critique of Dean Johnston’s paper, with accompanying
projected graphics. These edited remarks are an amalgam of his oral remarks, his written
critique, and points made through his graphics.
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